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RECENT CASE LAW REGARDING CRAWFORD v. WASHINGTON 

Prepared by John M. Leventhal 
 
 
I. Crawford v. Washington, 541 U.S. 36 (2004)  
 

• The defendant was convicted of assault and attempted murder. At trial, the State was 
permitted to introduce a recorded statement that defendant’s wife had made to the police 
as evidence that the stabbing was not in self-defense. Defendant’s wife did not testify at 
trial because of Washington’s marital privilege, which generally bars a spouse from 
testifying without the other spouse’s consent. The Supreme Court in an opinion authored 
by Justice Scalia reversed defendant’s conviction. The Court held that an out-of-court 
statement by a witness that is testimonial is barred under the Confrontation Clause of the 
Sixth Amendment unless the witness is unavailable and the defendant had a prior 
opportunity to cross-examine the witness regardless of whether such statement is deemed 
reliable by the court, abrogating Ohio v. Roberts, 448 U.S. 56 (1980). The Supreme Court 
rejected the proposition that out-of-court statements are to be regulated only by the law of 
evidence rather than the Confrontation Clause unless they were in existence when the 
Sixth Amendment was adopted in 1791.  To permit the rules of evidence to control the 
admission of out-of-court statements would render the Sixth Amendment powerless to 
prevent even the most flagrant inquisitorial practices. The primary concern of the Sixth 
Amendment is with testimonial hearsay.  The Confrontation Clause applies to witnesses 
against an accused, that is, those who bear testimony. The constitutional as well as the 
common law right of confrontation, reflects an especially acute concern with a specific 
type of out-of-court statement. Where testimonial statements are at issue, the only indicia 
of reliability sufficient to satisfy constitutional demands is the one the Constitution 
actually prescribes: confrontation. The Court declined to provide a comprehensive 
definition of the word “testimonial,” nor did it furnish an exhaustive list of what types of 
out-of-court statements are considered testimonial. The Court did hold, that at a 
minimum, testimonial out-of-court statements applies to prior testimony at a preliminary 
hearing, plea allocutions showing the existence of a conspiracy, testimony before a grand 
jury, or at a former trial, and to police interrogatories. Testimonial statements may be 
sworn or unsworn. The Supreme Court left open the possibility that anytime a declarant 
may believe that she will be called as a witness at trial or that her statement may be used 
at trial, the statement given by that declarant may be testimonial. Yet, the Court held that 
not all hearsay implicates the Sixth Amendment core concern of testing the reliability of a 
non-available witness’s prior statement by means of cross-examination. Where non-
testimonial hearsay is at issue, for example business records or statements made in 
furtherance of a conspiracy, the states have flexibility in their development of the hearsay 
law of evidence to allow such out-of-court statements despite the lack of prior cross-
examination without running afoul of the Sixth Amendment. The Court in a footnote 
indicated that dying declarations might not be testimonial in nature. The Court also 
observed, “[t]he [Confrontation] Clause...does not bar the use of testimonial statements 
for purposes other than establishing the truth of the matter asserted.” One must look how 
state and federal courts interpret and apply Crawford v. Washington. Of interest is a 
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discussion of what the various courts have held what is, and what is not, testimonial. This 
determination is crucial for the following reason: If a hearsay statement is testimonial and 
sought to be introduced for the truth of the matter asserted, then it may only be admitted 
1) if the declarant were to testify at trial, or 2) if the declarant is unavailable to testify, but 
the defendant was afforded a prior opportunity to cross-examine declarant about the 
particular statement.  

 
II. Cases Interpreting and Applying Crawford v. Washington 
 

• Davis v. Washington and Hammon v. Indiana, 126 S. Ct. 2266 (2006) [“Without 
attempting to produce an exhaustive classification of all conceivable statements -- or even 
all conceivable statements in response to police interrogation -- as either testimonial or 
nontestimonial, it suffices to decide the present cases to hold as follows: Statements are 
nontestimonial when made in the course of police interrogation under circumstances 
objectively indicating that the primary purpose of the interrogation is to enable police 
assistance to meet an ongoing emergency.  They are testimonial when the circumstances 
objectively indicate that there is no such ongoing emergency, and that the primary 
purpose of the interrogation is to establish or prove past events potentially relevant to 
later criminal prosecution.”  The Supreme Court has created a “primary purpose” test, 
which still leaves open a myriad of situations not covered by the principles set forth.  In 
Davis, the complainant was 1) speaking about events “as they were actually happening,” 
2) facing an ongoing emergency (call was for help against bona fide physical threat), 3) 
giving statements necessary to resolve a present emergency, not to resolve a past 
incident, and 4) in an informal environment (frantic answers, over the phone, unsafe and 
not tranquil).  The Court concluded from all this “that the circumstances of McCottry’s 
interrogation objectively indicate its primary purpose was to enable police assistance to 
meet an ongoing emergency.  She simply was not acting as a witness; she was not 
testifying.”  The Court also recognized that statements elicited during an interrogation to 
determine the need for emergency assistance could develop into testimonial statements.  
Therefore, the Court did a portion-by-portion analysis where after the operator had 
gained the necessary information and the emergency was over (when Davis drove away), 
any additional statements could be testimonial.  The Court implied that the testimonial 
portion of 911 tapes should be redacted unless there is an exception to the Crawford rule.  
As for the statements in Hammon, they were found testimonial because 1) the 
interrogation was part of an investigation into possibly criminal past conduct, 2) no 
emergency was in progress (when officers initially asked the victim if anything was 
wrong, she said “nothing was the matter”), 3) officers were trying to elicit statements to 
find out about what had happened, 4) the interrogation was “formal enough” (the 
complainant and defendant were actively separated, complainant was asked to 
deliberately recount her statement in a battery affidavit and the interrogation took place 
after the incident was over).  In Hammon, the Court stated “[o]bjectively viewed, the 
primary, if not indeed the sole, purpose of the interrogation was to investigate a possible 
crime – which is, of course, precisely what the officer should have done.”  Interestingly, 
not mentioned in the Hammon case is that the statements were excited utterances.  The 
Indiana Supreme Court in Hammon had used the fact that Amy Hammon’s statement was 
an excited utterance as one of the factors for determining whether the statement was 



 

Revised: August 31, 2007 7  

testimonial.  Failure of the Supreme Court to mention the impact of the statement being 
an excited utterance indicates that this is not a per se factor in determining whether a 
statement is testimonial.  Apparently important to the Court is whether there is an 
ongoing situation or whether a person is relating past facts, i.e. testifying.  There could 
have been an “ongoing emergency” based on the officers’ observation that 1) the victim 
looked somewhat frightened, 2) there were flames shooting out of the broken glass front 
of a gas heater with glass shards around it, and 3) victim’s husband made several attempts 
to intrude on police questioning of his wife and “became angry when ... insisted that [he] 
stay separated.”  However, it is unknown what result the Court would have reached had 
the state courts in Hammon made a finding of fact that there was an ongoing emergency.  
It is also significant to note that the Court declined to consider “whether and when” 
statements made to civilians are testimonial.] 

 
B. Statements Deemed Non-Testimonial  

 
1. Statements of  a Co-conspirator or Co-defendant  

• U.S. v. Reyes, 362 F.3d 536, 541 (8th Cir. 2004) [In a footnote, the court rejected 
defendant’s argument that his Sixth Amendment right of confrontation was violated when 
the trial court admitted statements of a co-conspirator made in the course of the 
conspiracy and in furtherance of the conspiracy. The court reaffirmed that statements of a 
co-conspirator in furtherance of the conspiracy are non-testimonial.  The court also noted 
that Crawford did not provide additional protection for non-testimonial statements and 
questioned whether the Confrontation Clause protects non-testimonial statements at all.] 

• People v. Deshazo, 679 N.W.2d 69 (Mich. 2004) [The expected testimony, that a non-
testifying co-defendant told the witness that defendants hired him to kill the victim, is a 
statement against penal interest and deemed reliable as it was voluntarily given to a friend 
or confederate. The hearsay in question was not testimonial.] 

 
a. Statement Admitted Against Co-Defendant but Not Against 

Appellant 
• People v. Landers, 2004 WL 1089500 (Mich. App. 2004) [The admission of the grand 

jury testimony of a person who did not testify at trial did not violate defendant’s Sixth 
Amendment guarantee “to be confronted with the witnesses against him.” The trial jury 
was specifically instructed that the testimony from the prior federal proceeding was not to 
be used against defendant, but only against a particular co-defendant.] 

• U.S. v. Cuong Gia Le, 316 F.Supp.2d 330 (E.D. Va. 2004) [Statement of a non-testifying 
co-defendant may be redacted to remedy any potential Sixth Amendment violation to 
defendant’s right of confrontation, and thus render unnecessary either severance or 
exclusion of these statements. Court discusses instances of when redaction with 
substitution is improper and other examples where it would not be “facially 
incriminatory” or “directly accusatory.”]; in accord, People v. Khan, 4 Misc.3d 1003(A) 
(N.Y. Sup. 2004) [Defendant argued that his 1991 murder conviction should be vacated 
because his right to confrontation, pursuant to Crawford, was violated. Court found 
Crawford was inapplicable because co-defendant’s statements were not testimonial 
evidence against defendant, as they only incriminated co-defendants and not the 
defendant.] 
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• State v. Collins, Slip Copy, 2006 WL 2843229 (Tenn.Crim.App. 2006) [In joint trial for 
rape of a child, a detective testified regarding the admission of a co-defendant.  The 
statement was redacted to eliminate any reference to defendant.  The court held that there 
was no Confrontation Clause violation because the statement did not refer to defendant.] 

• Riley v. US, 923 A2d 868 (DC 2007) [Admission of two co-defendants’ redacted 
confessions did not violate defendant’s Sixth Amendment right of confrontation at joint 
trial for murders; redactions eliminated all references to defendant's and other 
codefendant's participation in murders and, thus, could not facially incriminate defendant, 
confessions were not admitted as evidence against defendant, and trial court gave a 
proper limiting instruction] 

 
2. Statement Made to Civilians (non-law enforcement agent) 

a. Child’s Statements 
 i.  To Family Members 

• Herrera-Vega v. State, 888 So.2d 66 (Fla. App. 5 Dist. 2004) [Three-year-old child 
victim’s spontaneous statements to her parents that defendant licked her vagina and had 
put “his thing” in her “private part” was not testimonial in nature]; see also James v. 
State, 901 So.2d 212 (Fla. App. 3 Dist. 2005) [Relying on the authority of Herrera-Vega 
and holding that testimony as to defendant’s other bad acts were properly admitted 
because it was “inextricably intertwined” with the underlying crime.] 

• Mencos v. State, 909 So.2d 349 (Fla. App. 4 Dist. 2005) [Detective overheard child 
victim make a statement to her a mother regarding the sexual abuse and relayed it to the 
court.  Court held that the detective’s communication did not violate the confrontation 
clause because the child’s statement to her mother was non-testimonial.]  

• People v. Becerra, 2004 WL 823429 (Cal. App. 4 Dist. 2004) [Child’s statement to her 
mother that her “head hurt” was non-testimonial hearsay and is not within ambit of 
Crawford. Mother’s testimony that child called defendant ‘Head’ is not hearsay at all.] 

• State v. Noah, 2006 WL 1976505 (Kan. App. 2006) [The court maintained that the child 
victim made the spontaneous statement regarding possible sexual abuse to her brother out 
of fear for her safety and not to make a statement for use at trial.]  

• Tillman v. State, 2007 WL 506488 (Ind.App. 2007) [Statement made by child victim to 
her mother and neighbor indicating that defendant had molested her were non 
testimonial.] 

• State v. Hutchins, 2007 WL 589852 (Wash. App. Div. 3 2007) [Statements made by 4-
year-old child to her mother and a counselor regarding molestation by defendant were 
non-testimonial.] 

 
 ii. To Medical Personnel 

• U.S. v. Peneaux, 432 F.3d 882 (C.A. 8, 2005) [In prosecution for sexual abuse of a child, 
defense objected to testimony by a pediatrician regarding statements made by the child’s 
brother indicating he had also been abused by defendant.  Defendant argued that the 
doctor was acting on behalf of the Child Advocacy Center, a multidisciplinary effort 
between the medical system, social services and law enforcement, and therefore that any 
statements made by the child were testimonial. The court determines that the statements 
were made for the purpose of medical treatment and lacked the formality of questioning 
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and strong government involvement found in Bordeaux.  The court concludes, “[w]here 
statements are made to a physician seeking to give medical aid in the form of diagnosis or 
treatment, they are presumptively nontestimonial.”  Id. at 844.]   

• State v. Vaught, 268 Neb. 316 (2004) and State v. Scacchetti, 690 N.W.2d 393 (Minn. 
App. 2005) [Child statements made during interviews done strictly for medical purposes 
and not in anticipation of criminal proceedings are considered nontestimonial.]  

• People v. Vigil, 127 P.3d 916, 923 (Colo. 2006) [Defendant was convicted of sexually 
assaulting his co-worker’s seven-year-old son.  The child’s father interrupted the assault 
and promptly called 911.  A police officer conducted a videotaped interview of the child 
and a doctor performed a sexual abuse examination. In examining the child, the doctor 
asked, “Did anyone hurt you?” and the child responded affirmatively.  At trial, the doctor 
testified to statements made by the child and portions of the videotape were admitted into 
evidence.  Reasoning that the purpose of the doctor’s questions was to understand the 
nature of the child’s injuries and determine the best course of treatment, the Supreme 
Court of Colorado held that the statements to the doctor were not testimonial.  “The fact 
that the doctor was a member of a child protection team does not, in and of itself, make 
him a government official absent a more direct and controlling police presence.”  
Additionally, the court holds that admission of the videotape was not plain error.  Note: 
the trial court excluded portions of the child’s statements that specifically referred to the 
defendant by name because the identity of the perpetrator was immaterial to the doctor’s 
opinion.  ]  This decision partially reverses of the often-cited Colorado Court of Appeals 
decision in People v. Vigil, 104 P.3d 258 (Colo. App. 2004) [Concluding that the 
videotaped statements and statements to the doctor were testimonial and therefore 
defendant’s Confrontation Clause rights had been violated because the child did not 
testify.] 

• State v. Hunneman, 2006 WL 3833897 (Ohio App. 12 Dist. 2006) [Statements made by 5 
year old child to her school bus driver, teacher and school nurse indicating that defendant 
abused her were not testimonial. The court rejects defendant’s argument that it should 
consider the motives of the adults in questioning the child, and holds that the only the 
child’s expectations regarding the nature of the statements should be considered. It 
further holds that the child was simply upset and relaying to the adults the cause of her 
injury for the purposes of assisting in treatment.] 

 
 iii. To Social Worker / Multi-disciplinary team member 

• People v. Sharp, 2005 WL 2877807 (Colo. App. Div. V. 2005) [Citing Vigil, the 
Colorado appeals court held that “the test in determining whether the child’s statement is 
testimonial depends on whether an objective person in the child’s position would believe 
her statements would lead to punishment of defendant.”  Factors to consider in 
determining whether “a child declarant would reasonably believe his or her statements 
could be used by the prosecution at trial include: (1) the declarant’s age; (2) the 
declarant’s awareness of government involvement; and (3) the declarant’s awareness that 
the defendant faces the possibility of criminal punishment.”  In this case, the child’s 
videotaped statement to private forensic interviewer outside police or prosecutor presence 
in a casual environment does not suggest that the child declarant was aware that her 
statements would lead to defendant’s punishment.  Therefore, the child’s statement is 
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nontestimonial.]; see also Morales v. State, 222 SW3d 134 (Tex.App.-Corpus Christi, 
2006) [upholding admission of videotaped interview of child witness] 

• State v. Brigman, 615 S.E.2d 21 (N.C. App. 2005) [Unlike the child in Vigil, the child 
victim in this case was considered too young (5 years old) to objectively know that his 
statements would be used prosecutorially.  The child did not indicate that he was aware of 
the consequences of his statements, even though the examination was arranged by a 
detective and a child-protective worker.  The child’s statements were nontestimonial.]    

• People v. Geno, 683 N.W.2d 687 (Mich. App. 2004) [Defendant was convicted of sexual 
assault of his girlfriend’s two-year-old daughter. When the molestation was reported to 
Children’s Protective Services, an assessment and interview of the child was held at the 
Children’s Assessment Center. At the interview, the victim asked the interviewer to 
accompany her to the bathroom. The interviewer noticed blood in the child’s pull-up and 
asked the child if she “had an owie?” The child answered, “yes, Dale [defendant] hurts 
me here,” pointing to her vaginal area.” The appellate court held that the child’s 
statement to the interviewer was properly admitted as it “did not constitute testimonial 
evidence under Crawford, and therefore was not barred by the Confrontation Clause. The 
child’s statement was made to executive director of the Children’s Assessment Center, 
not to a government employee, and the child’s answer to the question of whether she had 
an ‘owie’ was not a statement in the nature of ‘ex parte in-court testimony or its 
functional equivalent.’”] 

• Com. v. Allshouse, 2007 WL 1139424 (Pa. Super. 2007) [Defendant was accused of 
assaulting a seven month old boy.  Seven days after the incident, a Children and Youth 
Services social worker spoke to the boy’s 4-year-old sister, A.A., who had witnessed the 
incident.  A.A. made a statement indicating that defendant was responsible.  The 
statements were admitted through the testimony of the social worker.  On appeal, the 
court held that the statements were not testimonial because the primary purpose of the 
social worker’s questions was to ensure the safety of A.A. and her siblings, not to gather 
information for criminal prosecution.  The court concludes, “ we do not view the 
Supreme Court's primary purpose test as being reliant solely on the temporal relationship 
between the statement and the wrong the statement describes and, instead, view the test 
as encompassing the broader range of factors applied in Davis.”]   

• In re C.C., 2007 WL 1366431 (Ohio App. 8 Dist. 2007) [Four-year-old twins made 
statement to their mother indicating that defendant had sexually molested them.  The 
mother made a police report, and the police referred her to a social worker at the 
Department of Children and Family Services.  The social worker interviewed the children 
for the purpose of determining whether they required medical examinations and/or 
counseling, and to make such referrals.  The children made statements to the social 
worker incriminating the defendant.  The children were unavailable at trial to testify, and 
the social worker testified to their statements.  The court held that the statements were 
non-testimonial because they were made for the purpose of determining whether sexual 
abuse was indicated, whether the children remained at risk and whether counseling was 
necessary.  Note: Here, the court admitted the children’s identification of the defendant as 
the perpetrator as part of their statements to the social worker.]  
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b. Statements to Medical Personnel (for purpose of diagnosis and 
treatment) 

• Corbray v. Carter, Slip Copy, 2006 WL 3020019 (W.D. Wash. 2006) [In prosecution for 
rape, the doctor who had examined the victim was unavailable.  Another doctor who saw 
the victim at the hospital testified to the contents of the examining physician’s records, 
which included statements victim made to the doctor.  The court held that the records, 
made for the purpose of medical treatment, fall within a “firmly rooted” hearsay 
exception and are therefore exempt from confrontation clause challenges. Furthermore, 
the victim went to the emergency room for the primary purpose of seeking medical help, 
not acting as a witness.  Therefore the statements were nontestimonial and properly 
admitted.  Additionally, the victim testified and was available for cross examination.] 

• State v. Castilla, 87 P.3d 1211, 1214 (Wash. App. Div. 1 2004) [State declined to call 
complainant, who suffered from significant developmental delays and schizophrenia, as a 
witness at rape trial of her nursing assistant because the complainant’s mental condition 
had deteriorated to the point where she would not be found competent to testify. Certain 
of the complainant’s statements to nurse who performed sexual assault exam were 
admitted under hearsay exception for statements made for purposes of obtaining medical 
treatment. The statements did not go to any disputed issue as defendant conceded that he 
had intercourse with complainant, but denied that it occurred in a treatment session. 
“Further, these statements were not testimonial in nature. They were not elicited by a 
governmental official and were not given with an eye toward a trial. As such, they do not 
raise the same concerns under the Sixth Amendment as does testimonial hearsay.”] 

• People v. Cervantes, 12 Cal. Rptr.3d 774, 781 (Cal. App. 2 Dist. 2004) [Statement made 
by co-defendant to neighbor, a surgical medical assistant, regarding the underlying 
incident was properly admitted at murder trial against non-declarant co-defendants.  
Declarant-codefendant-accomplice did not testify at trial. The appellate court found that 
the statement was not testimonial. The statement was made when declarant sought 
medical assistance for cuts and bruises from a friend of long standing who had come to 
visit his home. The statement appeared to have been made without any reasonable 
expectation it would be used at a later trial. The court found it far more likely that the 
declarant thought that the neighbor would not repeat anything he told her to the police. 
The neighbor admitted that she knew appellants were gang members and indicated that 
she was afraid to testify in the case.] 

• State v. Stahl, 2005 WL 602687 (Ohio App. 9 Dist. 2005) [A victim of sexual assault 
reported to a police officer that she had been raped.  The officer took her to the sexual 
assault unit in the emergency room, where she was examined by a nurse while the officer 
was present.  The court found that statements to the officer for the purpose of filing a 
police report were “indisputably testimonial” and inadmissible.  On the other hand, 
victim’s statements to the nurse were not prosecutorial, but rather meant to encourage 
aid, comfort, and medical treatment.  In addition, the court noted that the victim had 
already made her statement to police and it is reasonable that she would perceive the role 
of the nurse differently.  As a result of this distinction, statements made to the nurse were 
non-testimonial hearsay and admissible under a Crawford analysis.]  On appeal (see State 
v. Stahl, 855 N.E. 2d 834 [Ohio 2006]), the state supreme court upholds the lower court 
determination that the statements made to the sexual assault nurse were non-testimonial.  
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The court adopts an “objective witness” test for purposes of its primary purpose analysis, 
which looks only at the expectation of the declarant at the time the statement is made.  
The intent of the questioner is relevant only if it could affect a reasonable declarant’s 
expectations.  Relying on cases involving statements made by sexually abuse children, 
such as State v. Vaught, 268 Neb. 316 (2004), People v. Vigil, 127 P.3d 916 (Colo. 2006) 
and State v. Bobadilla, 709 N.W.2d 243 (Minn.2006), the court reasons that the victim in 
this case did not reasonably expect that her statements would be used in prosecution, so 
the statements are non-testimonial; see also State v. Benton, 2007 WL 2217057 (Ohio 
App 2007). 

• State v. Slater, 98 Conn. App. 288 (2006) [Victim of sexual assault died before trial 
(from causes unrelated to the assault).  At trial, responding medical personnel who treated 
victim testified about statements she made to them on the day of the assault.  On appeal, 
the court holds that the victim’s statements were nontestimonial hearsay that was 
necessary for proper diagnosis and treatment.  The court emphasizes that the statements 
made did not concern fault or identity.  Additionally, the court reasons that the statutory 
mandate that medical professionals collect sexual assault evidence if the victim consents 
does not transform them from physicians to prosecutors.] 

• State v. Johnson, Slip Copy, 2006 WL 2796826 (Ohio App. 12 Dist. 2006) [Holding 
statements made by child victim to medical personnel are not testimonial because “[t]he 
statements were provided so that the hospital’s medical staff could treat her, not to 
investigate acts of alleged sexual abuse, nor to determine the identity of the perpetrator of 
the abuse.” Furthermore, the court notes that there is nothing in the record that indicates 
the nine year old child would have realized her statements would be available for use at 
trial.  In addition, the child did testify and defendant had an opportunity to cross examine 
her regarding her statements.] 

• State v. Vaught, 268 Neb. 316 (2004) [A statement given to a doctor by a child who was 
a victim of sexual abuse, and who identified the perpetrator of the assault, was admissible 
under Crawford, because it was given for the purposes of promoting diagnosis and 
treatment and was therefore not testimonial in nature.]; in accord, State v. Scacchetti, 690 
N.W.2d 393 (Minn. App. 2005) [Statements made by three-year-old child victim to a 
nurse practitioner in the hospital during a medical examination are not testimonial.] 

• State v. Kirby, 280 Conn. 361 (Conn. 2006) [Complaining witness in prosecution for 
kidnapping and assault died before trial (due to circumstances unrelated to pending 
prosecution). Trial court admitted a tape recording of a 911 call made after complainant 
returned home and permitted testimony by both responding officer and the EMT who 
treated complainant at the scene.  On appeal, the court held that the statements made to 
the 911 operator and responding officer were testimonial because the primary purpose 
was investigative: the statements were made after complainant returned home, the events 
were not happening as she spoke and there was no physical threat.  The statements to the 
EMT were not testimonial because the statements were relevant to the EMT’s 
determination of the origin of her injuries: EMT asked complainant about the source of 
her injuries.  Complainant responded that she had been kidnapped; she did not identify 
who had abducted her or about the use of the stun gun. Although the police officer was 
present, he did not participate in the questioning.]  
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• Moses v. Payne, 2007 WL 1101494 (W.D. Wash., 2007) [In prosecution for the murder 
of defendant’s wife, trial court admitted testimony of an emergency room doctor and 
social worker regarding previous statements made by the decedent regarding physical 
abuse by defendant.   On appeal, the court held that in analyzing statements admitted 
under the medical treatment and diagnosis exception, the court should focus on the 
purpose of the declarant’s encounter with the health care provider.  Here, the doctor was 
not involved in any investigation, nor did he have any contact with the police regarding 
this incident. Therefore the statements regarding abuse by defendant were nontestimonial 
and properly admitted.] 

• People v. Cage, 2007 WL 1053284 (Cal. 2007) [Defendant was convicted of assaulting 
her 15 year old son. At trial, the court admitted statements made by the non-testifying 
victim to the doctor in the emergency room. The doctor asked, “What happened?” and 
victim indicated that his grandmother had held him down while his mother (defendant) 
cut him.  The doctor explained that his question was routine and was necessary to find 
out the nature of the injuries before administering medical aid.  Note: the court overrules 
its prior decision in part by holding that statements made by the victim to a police officer 
in the wa iting room of the hospital were testimonial, but their admission was harmless 
error.]  

• Lollis v. State, 2007 WL 2274925 (Tex.App.-Texarkana 2007) [It was not Crawford error 
to admit, during the punishment phase of a trial, statements of 3 young victims of abuse 
(ages 3, 5 and 7) made to a professional counselor.  In deeming the statements 
nontestimonial, the court concludes that the counseling sessions that produced these 
statements were intended primarily as therapy to assist the children in recovering from 
abusive experiences, and were not an effort by the State to gather evidence.  The court 
also notes the following: the children were young and immature at the time they made 
these statements, the statements were made over the course of months of weekly 
counseling, the counselor approached the children as a friend, not an imposing 
governmental figure and from the perspective of the children, the sessions were nothing 
but counseling.]  

• Commonwealth v. Hartsfeld, 2007 WL 29385 (Ky.App. 2007) [Statements made by 
complainant to a Sexual Assault Nurse Examiner were nontestimonial because they were 
made for the purpose of diagnosis and treatment: “It is difficult, if not impossible, to 
fathom that an alleged rape victim could seek treatment for rape without telling the nurses 
and doctors she encounters that she had been raped.”] 

 
 
 

         c.  Declaration Against Penal Interest 
• Connecticut v. Rivera, 844 A.2d 191, 200 (Conn. 2004) [Defendant claimed that he was 

deprived of his confrontation rights under the Sixth Amendment by allowing a witness to 
testify about a statement made by another person who was not a trial witness as a 
declaration against penal interest. The trial court’s admission of the statement was upheld 
on appeal. The statement at issue did not fall within any of the formulations of the core 
class of testimonial statements discussed by the Supreme Court in Crawford. The 
statement was not a confession resulting from custodial examination. Unlike a statement 
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to the police, this statement was made in confidence on the declarant’s own initiative 
almost eighteen months prior to the defendant’s arrest and more than four years before 
the declarant’s arrest. Under these circumstances, an objective witness would not 
reasonably believe that the statement would be available for use at a later trial.] 

• U.S. v. Savoca, 335 F. Supp. 2d 385 (S.D.N.Y. 2004) [Inculpatory statement made by a 
non-testifying defendant to his girlfriend which implicated co-defendant was held to be 
non-testimonial. The statement was voluntarily made to the girlfriend, who repeated the 
statement to law enforcement and later at trial, before the defendants were suspected of 
criminal activity. Since the statement involved an acquaintance “who had no connection 
to any law enforcement official or proceeding and they were not formal statements to a 
government official,” this is not an example of the out-of-court statement that concerned 
the Crawford court.   As detailed in Crawford, where a non-testimonial hearsay is at 
issue, the court may either apply the Roberts’ inquiry or exempt a Confrontation clause 
inquiry.  In other words, since the statement does not violate Crawford per se in the 
absence on confrontation, either approach is appropriate.] 

• Horton v. Allen, 370 F.3d 75 (1st Cir. 2004) [Inculpatory statement made by an 
accomplice during a private conversation with another private individual are not 
testimonial.  The accomplice did not make the statements under circumstances in which 
an objective person would “reasonably believe that the statement would be available for 
use at a later trial” (Crawford at 52).  Because the statements are nontestimonial, their 
admission is outside of Crawford's scope.]  
 
         d.  Excited Utterance / Res Gestae Exception           

• Demons v. Georgia, 277 Ga. 724 (2004) [Excited utterance exception to rule against 
hearsay comes under Georgia’s  “res gestae” exception. Also, victim’s hearsay statements 
to co-worker prior to murder, identifying defendant as source of bruises on his arms and 
indicating belief that defendant was going to kill him, were not remotely similar to prior 
testimony or police interrogation, as they were made in a conversation with a friend, 
before the commission of any crime, and without any reasonable expectation that they 
would be used at a later trial.  Both of these hearsay statements were not testimonial. 
Therefore, they are not proscribed by the Crawford ruling.] 

• People v. Compan, 100 P.3d 533 (Colo. App. 2004), aff’d, 121 P.3d 876 (Colo. 2005) 
[Wife did not testify at husband’s assault trial. Wife’s friend testified about victim’s 
statements while “upset and agitated” shortly after the assault to the effect that defendant 
had punched and kicked her, thrown her against a wall and pulled her hair. Victim’s 
statements qualified as an excited utterance under the Colorado Rules of Evidence. The 
appellate court held that the victim’s statements were not testimonial as they were made 
to her friend, not to a law enforcement or judicial officer.] 

• People v. Rivera, 8 A.D.3d 53 (N.Y.A.D. 1st Dept. 2004) [The victim’s girlfriend’s 
telephoned statement to the victim’s sister, identifying defendant as the assailant, was 
properly admitted under the excited utterance exception to the hearsay rule. The 
declaration, made within minutes of the stabbing by a crying, screaming declarant, was 
clearly made under the continuing stress and excitement caused by the startling event, 
and was not made under the impetus of studied reflection. Defendant’s constitutional 
claim under the Confrontation Clause of the Sixth Amendment was un-preserved. The 



 

Revised: August 31, 2007 15  

court held that if it were to review such a claim it would be denied as the declaration was 
not a testimonial statement.] 

• Washington v. Orndorff, 95 P.3d 406 (Wash. App. Div. 2 2004) [Where a victim of 
assault and burglary testified that a second victim encountered two men, one with a 
pistol, experienced panic, and tried to call 911, the statements of the second victim were 
admitted as an excited utterance.  The spontaneous statements were made in reaction to a 
stressful event and did not have a testimonial character. With regard to non testimonial 
statements, Crawford affords the “[s]tates flexibility in their development of hearsay 
law...as would an approach that exempted such statements from the Confrontation Clause 
scrutiny altogether.”] 

• State v. Long, 2007 WL 551306 (Tenn.Crim.App. 2007) [Excited utterances made by 
victim to her family members indicating that defendant had tried to kill her and had 
slashed her tires were non-testimonial  because an objective witness would not 
reasonably believe that when the statements were made, the victim was acting as a 
witness against the defendant or for use in future legal proceedings; rather, victim was 
voicing her concerns to her family members regarding defendant’s attempts to harm her.  
After deeming the statements non-testimonial, the court conducts a Roberts analysis to 
determine the reliability of the statements.] 

 
         e. Recent Perception 

• State v. Manuel, 685 N.W.2d 525 (Wis. App. 2004), aff’d, 697 N.W.2d 811 (Wis. 2005) 
[Defendant was convicted, inter alia, of attempted first degree intentional homicide. 
Defendant shot a driver when he reached around “Stamps” who was talking to the driver. 
Stamps had told his girlfriend at the night of the shooting that “he was with the guy that 
shot” the driver, and that Stamps had taken her and his son to a hotel for two days. 
Stamps refused to testify at defendant’s trial, invoking his Fifth Amendment privilege.  
The trial court allowed Stamps’ girlfriend to testify, finding Stamps unavailable and the 
statement admissible as a statement of recent perception, an exception to the hearsay rule 
under Wisconsin statute.  Stamps’ girlfriend, however, testified that she was unable to 
recall either what Stamps had told her about the shooting or what she had told the police 
regarding Stamps’ statement to her. A detective, who had questioned Stamps’ girlfriend 
at the time of Stamps’ arrest, was allowed to testify that Stamps told the girlfriend within 
hours of the shooting that he was talking with the victim through the car window, when 
the defendant “came out of nowhere” and shot the victim. The appellate court concluded 
that Stamps’ statement to his girlfriend was not testimonial in nature. The statement was 
not made to an agent of the government or to someone engaged in investigating the 
shooting. The girlfriend’s responses to the detective’s questioning, although not hearsay 
pursuant to Wisconsin statute, might nonetheless be considered an out-of-court 
“testimonial” statement. Its introduction does not appear to violate the Confrontation 
Clause because the girlfriend testified at trial and was subject to defendant’s cross-
examination regarding her statements to the detective.] 

• Lile v. State, 857 NE2d 28 (Ind.App. 2006) [Complainant, defendant’s former girlfriend, 
was leaving a message on her daughter’s answering machine when she saw defendant 
approaching with a shotgun.  She relayed this information in the message, which was 
admitted at trial.  The court held this answering machine message was not testimonial 
because there was no governmental involvement in the making of the statement and there 
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is no indication that the complainant contemplated that the message might be used at a 
later trial.] 

 
 

f. State of Mind 
• U.S. v. Dorman, 108 Fed. Appx. 228 (6th Cir. 2004) [Statements by a co-defendant made 

to a civilian about his plans to “go do a job” was admitted under the hearsay exception 
for statements of future intent and deemed non-testimonial.] 

• McKinney v. Bruce, 2004 WL 1730326 (D. Kan. 2004) [Homicide victim’s statements 
that the defendant wanted to talk to him and that he was leaving to go see what defendant 
wanted were properly admitted under Kansas statute allowing admission of declarant’s 
existing state of mind and statement of intent, plan and motive. Court ruled that his 
statements were non-testimonial.] 

• Michigan v. Williams, 2004 WL 1079808 (Mich. App. 2004) [The murder victim’s 
statements made to her mother, sister, brother and friend concerning her (1) unhappiness 
with defendant (husband) and feelings of exhaustion with his stalking behavior and 
threats, (2) feelings of fear for her life, (3) desire to escape from defendant, (4) eventual 
happiness at ending her relationship with defendant, and (5) plan to pursue happiness 
with someone else are recognized as qualified hearsay exceptions under the Michigan 
Rules of Evidence (statement of declarant’s then existing state of mind, emotions, 
sensation, or physical condition such as intent, plan, motive, design, mental feeling, pain, 
and bodily health)]. The appellate court noted that the challenged statements were not 
testimonial in nature and are not barred by the Confrontation Clause. The statements were 
not elicited by government officials, were not any type of “ex parte in court testimony or 
its functional equivalent” and were not given with an eye toward trial.] 

• Evans v. Luebbers, 371 F.3d 438 (8th Cir. 2004) [Statements made by deceased victim 
regarding her fear for her life was deemed non-testimonial by the court and admitted as 
falling within the exceptions of state and mind and excited utterance.] 

• Wolfe v. Grams, 2007 WL 1655457 (E.D. Wis. 2007) [In prosecution for homicide, trial 
court admitted a letter written by the victim to 3 judges days before his death indicating 
that he was scared of defendant and asking the judges to revoke defendant’s bond.  On 
appeal, the court holds that the letter is more akin to the 911 call in Davis than the police 
interview in Hammon and holds that the letter is non-testimonial.  The court notes that 
the statements contained in the letter are not the product of interrogation and the purpose 
of the letter was to convey the victim’s state of mind.  Therefore admission of the letter 
did not violate defendant’s Confrontation Clause rights.]  

• State v. McCoy, 2007 WL 2244106 (N.C.App. 2007) [Statements made by decedent to 
her mother, in which decedent indicated that defendant had assaulted and strangled her a 
few months prior to her death, were not testimonial.  The statements were made in a 
private conversation outside the presence of any police officers, and under circumstances 
which would not lead an objective witness to reasonably believe the statements would be 
available for use at trial.] 

 
         g. Dying Declarations 

• State v. Nix, 2004 WL 2315035 (OhioApp. 1 Dist., 2004) [Responding officers found 2 
gunshot victims outside a club.  One of the victims identified defendant as the shooter to 
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an officer and later died.  At trial, the officer testified regarding the victim’s 
identification.  The court ruled that the statement was not testimonial under Crawford 
because the victim was not a suspect, he was not under police custody and the statements 
were not a product of structured questioning.  Furthermore, the court points to a footnote 
in the Crawford decision that suggests that dying declarations are admissible under the 
Confrontation Clause.] 

• State v. Ahib Paul a/k/a Paul Ahib, 25 A.D.3d 165 (N.Y.A.D. 1 Dept. 2005) [Statement 
made by victim to witnesses after being shot was considered non-testimonial because 
they were not elicited through structured questioning by an investigator.  The statements 
were simply volunteered to friends / neighbors.  The court declined to make dying 
declarations per se non-testimonial.] 

• State v. Durio, 7 Misc.3d 729 (N.Y. Sup. 2005) [Recognizing that a defendant’s right to 
confrontation is not absolute and dying declarations must be considered in the context of 
public policy.  Thus, a dying declaration was properly admitted at trial even though it was 
made in response to police questions, which are testimonial by nature.]  

• Harkins v. State 2006 WL 2884802 (Nev. 2006) [Victim and defendant were involved in 
a physical altercation, during which defendant shot victim.  Victim then ran to a 
neighbor’s house and the neighbor called 911.  The 911 dispatcher asked the neighbor if 
the victim knew who shot him.  The neighbor asked the victim, who 
responded,“[Defendant] shot me and he was paid to do it.” Victim died shortly thereafter.  
At trial, the neighbor testified regarding victim’s statement.  On appeal, the court upholds 
this testimony on two grounds: (1) the statement was a dying declaration, which the court 
recognizes as an exception to the right to confrontation; (2) the statement was not 
testimonial because it was made in the course of an ongoing emergency.] 

• People v. Taylor, __NW2d__, 2007 WL 1040928 (Mich.App. 2007) [Under Crawford, 
dying declarations are admissible as an historical exception to the Confrontation Clause.] 

• Carrillo v. State, 2007 WL 541598 (Tex.App. 2007) [Court distinguishes between 
admissibility of a statement as a dying declaration under the state evidentiary rules and 
admissibility under the Confrontation Clause.  However the court does not ultimately 
decide whether the statement admitted as a dying declaration at trial violated defendant’s 
Confrontation Clause rights because, even if such admission was error, it was harmless.] 

 
 

h. Statement of future intent 
• Durall v. Quinn, 2007 WL 1574121 (W.D. Wash. 2007) [Habeas relief denied.  

Statements of victim to co-workers and friends indicating that she was going to talk to the 
defendant about a divorce on the night she was murdered were properly admitted as non-
testimonial hearsay under the statement of future intent exception.] 

     i. Misc. 
• Bailey v. State, __So.2d__, 2007 WL 586743 (Miss.App. 2007) [Testimony by a 

prosecution witness in a murder trial regarding a comment made by the witness’ co-
worker was non-testimonial. At the time the comment was made, defendant was not yet a 
suspect because no one was yet aware that the victim had been murdered.  Although the 
statement was hearsay, the hearsay portion of the statement was elicited by defense 
during cross-examination.] 



 

Revised: August 31, 2007 18  

 
3. Statements Made to Law Enforcement for Reasons Other Than 

Testimony     
 

a. Statements made for the “Primary Purpose” of Assisting in the 
course of an “Ongoing Emergency” 

 
 i. 911 calls 

• Cook v. State, 2006 WL 2043874 (Tex. App.-Hous. 2006) [“Consistent with [Davis’] 
holding...Texas courts generally have looked to the degree of formality of a declarant’s 
interaction with police, the purpose and structure of police questioning, and the likelihood 
that the declarant expects that the statements could be used in a criminal prosecution.”  
Witness observed defendant gesture obscenely and throw a beer bottle at his truck.  The 
witness immediately called 911 to report that defendant was intoxicated.  At trial, the 911 
tapes were admitted and defendant claims that this was a violation of his right to 
confrontation.  The intermediate appellate court held that it was not a violation because 
the witness’ statements during the 911 call were non-testimonial.  The witness “placed a 
911 call to inform police of a potential crime in progress.  The contact was initiated by 
the witness, it was informal, and it occurred at the beginning of the investigation.”] 

• State v. Camarena 2006 WL 2875207 (Or. App. 2006) [Holding that a 911 call made 
about 1 minute after a domestic assault was properly admitted as nontestimonial hearsay.  
Although the incident was completed when declarant spoke with the 911 operator and 
defendant had left the scene, the court reasons that “the danger of a renewal of the 
domestic assault had not necessarily or fully abated.  Defendant had just left; he could 
easily have returned before the police could arrive.  The emergency was still real.”  
Furthermore, although declarant’s statements were made in response to the operator’s 
question of “Is there a problem there?”, the purpose of the inquiry was to determine 
whether an emergency existed, not criminal investigative purposes.]  

• State v. Araujo, 2006 WL 2987079 (Kan. App. 2006) [Officers responded to a 911 call 
and, upon arriving to the scene, the caller told them that defendant had threatened him 
and that he usually carried weapons.  In response, the officers detained defendant and 
recovered illicit drugs.  The caller was not available at trial, so an officer testified about 
the statements he made. The court held that these statements were not testimonial because 
there was still an ongoing emergency and the officers’ primary purpose in using the 
caller’s statements was to make a threat assessment to meet an emergency that was in 
progress.] 

• Williams v. State, __So.2d__, 2006 WL 3008133 (Miss. App. 2006) [Defendant’s wife 
called 911 to report that she believed her husband had abducted her friend.  Defendant’s 
wife was unavailable to testify due to spousal privilege, so the 911 tape was played to the 
jury.  The appellate court found that the statements on the tape were nontestimonial 
because defendant’s wife called to initiate an investigation into her friend’s whereabouts, 
not to prove that her husband was the kidnapper.  The statements marked the beginning 
of the search for her friend and did not go to prove defendant’s guilt or innocence.] 

• People v. Kaough, 2006 WL 3425030 (Cal.App. 4 Dist. 2006) [Complainant called 911 
from a locked room and reported that defendant had assaulted her 2 hours earlier.  She 
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did not testify at trial, and the court held admission of the call did not violate Crawford 
because there was still an ongoing emergency because defendant was still in the house.] 

• In re Jovany M., 2007 WL 594423 (Cal.App. 4 Dist. 2007) [Applying Davis principles to 
a 911 call made in the immediate aftermath of a shooting, the court holds statements 
made to the 911 operator were non-testimonial.  Even though the operator’s questions 
focused largely on the identity of the shooter instead of the status of the victim and 
although it appeared that the caller was not in immediate danger, the threat of danger at 
the time of the call “was sufficient to categorize it as an urgent request for protection 
from a violent situation, not a testimonial report of a past event.”] 

• State v. Riley, 2007 WL 625898 (Ohio App. 6 Dist. 2007) [Call to 911 operator was not 
testimonial because there was an ongoing emergency.] 

• People v. Nguyen, 2007 WL 1207233 (Cal.App. 4 Dist. 2007) [Complainant in domestic 
violence case called 911 30 minutes after defendant allegedly choked her and held a gun 
to her head.  Complainant told the dispatcher that defendant had left the apartment and 
she locked the doors and repeated multiple times that she was very scared.  In response to 
the dispatcher’s questions, complainant reported that she had marks on her neck from 
where defendant choked her.  Complainant was unavailable to testify at trial, and the 
court admitted the statements made to the dispatcher.  Applying Davis, the appellate 
court held that admission of these statements did not violate defendant’s Confrontation 
Clause rights, even though the call was placed 30 minutes after the incident, because an 
ongoing emergency existed at the time of the call: there was still a reasonable possibility 
that defendant would return at any moment and beat complainant.] 

• State v. Bennett, 218 SW3d 604 (Mo.App.S.D. 2007) [Defendant and armed accomplices 
broke into a house, demanding money.  One of the house’s inhabitants was able to escape 
and ran to the neighbor’s house and called 911.  In two separate 911 calls, the caller 
identified defendant as the perpetrator.  On appeal the admission of these phone calls–
including the portions identifying defendant–was upheld under Crawford because the 
operator’s questions and the caller’s responses was an interrogation conducted to enable 
police assistance to meet an ongoing emergency (the perpetrators were still in the house 
with the caller’s family).  Note: in upholding the inclusion of the identification of 
defendant in the calls, the court cited Davis for the proposition that an operator’s effort to 
establish the identity is relevant to determining whether the officers are encountering a 
violent felon.] 

 
ii.  Statements made to Responding Police Officers 

• In the Matter of German F., 2006 WL 2469804 (N.Y. Fam. Ct. 2006) [An officer was 
informed that a stabbing was occurring nearby, he ran to the location and apprehended 
three individuals.  He then proceeded over to the victim who was on the sidewalk bloody 
with a visible cut on his lower leg.  Officer asked the victim, “how did that happen?” and 
the victim pointed at the three individuals and stated that they stabbed him.  The court 
held that the officer’s question was clearly intended to deal with an ongoing emergency 
and thus non-testimonial under both Crawford and Davis.  The court also noted that there 
was no reason to contradict precedent, which admitted excited utterances into evidence 
subsequent to the Crawford as an exception to the state’s hearsay rule regardless of 
whether the victim was unavailable.  “A statement that fits within a recognized exception 
to the hearsay rule is still admissible in the absence of the declarant so long as the 
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statement is ‘non-testimonial.’”  Therefore, the victim’s statement is admissible as an 
excited utterance under New York law.]  

• State v. McKenzie, 2006 WL 3095671 (Ohio App. 8 Dist. 2006) [A police officer was 
responding to an unrelated call when he saw a woman ran out of an apartment yelling, 
“that’s him. He’s the one who just hit me.”  He put defendant in the police car and 
proceeded to interview the complainant about what happened.  Complainant refused to 
testify at trial, so the officer testified regarding what she reported during his interview.  
On appeal, the court ruled that the complainant’s first statement (“That’s him”) was 
nontestimonial because it was made in the midst of an ongoing emergency and for the 
purpose of having defendant apprehended, not for the purpose of prosecution.  Therefore 
the statement was similar to the 911 call for assistance in Davis.  However, the statements 
made after defendant was placed in the police car were testimonial because the 
emergency had passed.] 

• People v. Nesler III, 2006 WL 3095958 (Cal. App. 5 Dist. 2006) [A man arrived at a 
courthouse and reported to a court clerk and bailiff that he needed help because someone 
was robbing his house.  He said he had been locked in the bedroom and escaped through 
the window.  The man died before trial, and the statements were admitted.  The court 
held that the statements were nontestimonial because they were made during an ongoing 
emergency. The clerk and bailiff were eliciting information to assist in the matter, not to 
investigate a past crime.   The court analogizes the statements to the 911 calls in Davis, 
except that they were made in person rather than telephonically.] 

• People v. Bradley, 8 NY3d 124 (2006) [Officer responding to a 911 call was met by 
complainant, who was bleeding profusely from her head and walking with a limp.  
Officer asked complainant, “What happened?” and she responded that defendant had 
thrown her into a glass door.  The Court of Appeals notes that these circumstances 
present a scenario that falls between the extremes of Davis and Hammon: the 
complainant was neither describing events as they occurred, nor responding to detailed 
questioning in a calm, secure setting.  However, the court holds that this statement was 
not testimonial because the primary purpose of the interrogation was to assist in an 
ongoing emergency: the officer’s immediate task was to find out what had caused the 
injuries so he could act to prevent further harm.  Asking “What happened?” was a normal 
and appropriate way to begin assessing the situation.] 

• People v. Carpenter, 2006 WL 2278763 (Cal. App. 4 Dist. 2006) [On the way to the 
hospital – minutes after the 911 call – the victim told the paramedics (EMT) that he had 
been robbed and assaulted.  Back at the scene, a police officer investigated the victim’s 
home and observed large amounts of blood, signs of struggle and what appeared as 
children living in the home.  In order to assess the situation further -- thirty minutes later - 
the officer went to the hospital to interview the victim with the help of a Spanish-
speaking officer.  The interview was taped and conducted in the emergency room while 
the victim was being treated.  The victim was still scared, confused and in pain.  The 
lower court allowed the People to present testimony from the two officers and EMT 
under the spontaneous exception to the hearsay rule.  As to the officers’ testimony, the 
court only admitted the first six pages of a 39-page transcript, which was up to the point 
where victim confirmed that no one else was in danger.  The intermediate appellate court 
affirmed that despite the passage in time between the two interviews, the victim was still 
under the stress of the excitement.  Furthermore, “although [EMT] and the officers had 
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attempted to ascertain what had happened, the primary purpose for the interviews was to 
provide [the victim] with care and determine whether anyone else was in danger.”  The 
officers had suspected an ongoing emergency because of the amount of blood inside the 
home, which suggested that there might have been more than one victim.  In addition, 
even though the interview was tape recorded, the interview at the hospital was neither 
calm nor formal because it took place in the emergency room in the presence of staff.  
Therefore, the lower court properly found that the statements made to the EMT and the 
two officers (the first six pages of the transcript) were non-testimonial.]    

• Garcia v. State, 212 SW3d 877 (Tex. App. Austin 2006) [A police officer responding to a 
family disturbance call talked with the victim, who told him defendant had been violent 
and had grabbed her son and left her house.  The complainant refused to testify and trial 
court permitted the responding officer to testify regarding statements she made to him.  
Applying Davis, the Court of Appeals held that these statements were not testimonial.  
Although the defendant had already left the premises and the victim’s statements to the 
responding officer described past events, the court found that an ongoing emergency 
nevertheless existed because the victim’s son was still missing and the information she 
provided enabled officers to safely recover the child.]; but see Heard v. Commonwealth, 
217 SW3d 240 (Ky., 2007) [finding statements to responding officer, in almost identical 
circumstances, were testimonial].   

• State v. Alvarez, 2006 WL 2790029 (Ariz. App. Div. 2 2006) [Primary purpose of 
victim’s statement to police was to assist in an ongoing emergency, so statement was not 
testimonial.] 

• People v. Castellanos, 2006 WL 3072370 (Cal. App. 2 Dist. 2006) [Defendant was 
arrested after a car chase with police.  After the arrest, the police approached the 
passenger of the car (who was handcuffed at the time) to check on her well being.  She 
asked what happened and the officer told her the car was stolen.  She told police 
defendant had tried to hit one of the officers with the car, and 3 hours later gave a written 
statement indicating that defendant had driven toward the officers.  The witness was 
unavailable for trial, and her written statement was admitted.  The court reasoned that her 
oral statement to the officer (which was not introduced into evidence) would be 
admissible as a spontaneous statement because the officer only inquired into the witness’ 
well being, not defendant’s conduct, and therefore there was no interrogation.  The court 
analogizes this statement to the 911 call in Davis.   The introduction of the written 
statement, which is less incriminating than the oral statement, was therefore not 
prejudicial.] 

• State v. Warsame, 723 N.W. 2d 637 (Minn.App., 2006) [Police were responding to a 
domestic violence call and, as they approached the house, the victim ran up to them and 
immediately said her boyfriend beat her up.  Police asked her what happened, and she 
gave a narrative response explaining that her boyfriend had assaulted her, that he had left 
in a car with one of her sisters and her other sister was in her house.  The victim refused 
to testify at trial.  On remand from the US Supreme Court for reconsideration in light of 
Davis, the court examines the circumstances surrounding the statements to determine 
when the “ongoing emergency” ended and concludes that whether an “ongoing 
emergency” exists is not determined solely by the complainant’s predicament or the 
location where she is questioned by the police.  Rather, “as long as a possible emergency 
situation, occurring at another location or involving another person, is related to the 
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complainant’s own situation and is one which can be clarified by questioning her, the 
purpose of the questioning may be considered as for the primary purpose of enabling 
police assistance to meet an ongoing emergency.”  Id. at 641-2.  The court concludes that 
there were other potential emergencies at the time victim spoke to the police involving 
the victim’s sisters, so her statements were non-testimonial.] 

• Vinson v. State, __S.W.3d__, 2006 WL 2291000 (Tex.App. 2006) [An officer 
responding to a 911 call arrived at the scene about 10-15 minutes after the call was made.  
When complainant answered the door, the officer asked, “What happened?”  
Complainant proceeded to report that her boyfriend had assaulted her.  Soon thereafter, a 
man walked into the room who complainant identified as her boyfriend and assailant.  
The court held that these statements were nontestimonial because the officer’s question 
was “tantamount to his having asked whether an emergency existed or whether 
[complainant] needed assistance.”  Complainant’s subsequent statements, in which she 
explained that defendant was in the process of packing to move out and became angry 
while so doing, that he had interrupted her call to 911 and contained descriptions of how 
he assaulted her, were also deemed nontestimonial.  In upholding the trial court’s ruling, 
the appellate court emphasizes the power of the trial court to interpret the facts of a case 
and determine whether, based on the circumstances, an ongoing emergency existed.] 

• Anderson v. State, 2007 WL 2216561 (Alaska App 2007) [Upon responding to a 911 
call, police were informed that a man was injured.  An officer spoke asked this man 
“What happened?” and the man said “[Defendant] hit me with a pipe.”  The man did not 
testify at trial, but the statement was admitted through the testimony of the officer.  
Applying Davis, the appellate court held that admission of this statement did not violate 
defendant’s Confrontation Clause rights because the primary focus of the question was to 
sort out an ongoing emergency situation instead of investigate a past crime.  At the time 
of her question, the officer only knew that a man had been injured; she was not yet sure a 
crime had been committed.   Furthermore, she did not follow up with more questions 
about how the man got injured, but rather asked for more details regarding the nature of 
the injury.] 

• People v. Nieves-Andino, 2007 WL 1834786 (NY 2007) [Upon arriving at the scene of a 
shooting a police officer spoke with the victim, who identified defendant as the shooter 
and told the officers where defendant lived.  Defendant had fled the scene. The victim 
later died of injuries sustained as a result of the shooting.  The Court of Appeals held that 
the statements were not testimonial because the police officer’s primary purpose was to 
assist in an ongoing emergency.  “Even when the assailant has fled, the circumstances of 
the police officer’s questioning of the victim may objectively indicate that the officer 
reasonably assumed an ongoing emergency and acted with the primary purpose of 
preventing further harm.”  In a concurring opinion, Judge Jones opined that after the 
officer gathered pedigree information from the victim, the intent of the officer shifted 
from assisting in an emergency to an investigation. However, he concludes that the 
admission of the testimonial identification was harmless error.] Compare with Raile v. 
People, __P3d__, 2006 WL 3350809 (Colo. 2006). 

 
 

b. 911 Calls as Excited Utterances (pre-Davis) 
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• People v. Moscat, 3 Misc.3d 739 (N.Y. City Crim. Ct. 2004) [911 call has its genesis in 
the urgent desire of a citizen to be rescued from immediate peril, not by the police or the 
prosecution’s desire to seek evidence against a particular suspect. 911 calls may be seen 
as part of the criminal incident itself rather than part of the prosecution that follows. A 
911 caller, especially in DV cases, is seeking help simply to save her own life because of 
injury already inflicted or because of the prospect of imminent injury. Thus, a 911 call is 
not testimonial in nature under Crawford, and may be received in evidence provided that 
it meets the requirements of an “excited utterance” or other exception to the hearsay 
rule.]  See also, State v. Forrest, 596 S.E.2d 22 (N.C. App. 2004) [citing Moscat]; People 
v. Santa Maria, 7 Misc.3d 1021(A) (N.Y. Co. Ct. 2005) [The more fruitful inquiry is to 
address the nature of questioning rather than the motive of the caller or the specific 
answers elicited in assessing whether the exchange should be calculated as “police 
interrogatories” under Crawford.] 

• People v. Conyers, 4 Misc.3d 346 (N.Y. Sup. 2004) [Two 911 calls introduced into 
evidence at trial as excited utterances were generated by defendant’s mother, who was 
also the mother-in-law of the victim as she reacted to the life threatening crisis unfolding 
before her eyes. The voices of the victim and the defendant are audible on the tape as the 
assault was in progress. It was clear to the trial court having heard the panicked and 
terrified screams of the declarant that her intention in placing the 911 calls was to stop the 
assault in progress and not to consider the legal ramifications of herself as witness in a 
future proceeding. Note: This may also have been admitted as a present sense 
impression.] 

• People v. Caudillo, 19 Cal. Rptr.3d 574 (Cal. App. 6 Dist. 2005) [The court observed 
three potential definitions of the term “testimonial” within the rule set out in Crawford 
and determined that in this case none of these definitions apply to the 911 call where the 
anonymous caller reported “men with guns” and described defendant and his vehicle. 
First, “ex-parte in court testimony or its functional equivalent” does not apply to a 911 
call made by a witness to a shooting where the dispatcher only extracts information to 
assist police in the determination of an appropriate response.  The court distinguishes this 
type of communication from the formal police questioning after arrest, which occurred in 
Crawford. Second, a 911 call does not qualify as an “extrajudicial statement contained in 
formalized testimonial materials” because it is an informal report made for the purpose of 
informing the police so that the community may be appropriately protected.  Third, there 
are no circumstances which would “lead an objective witness reasonably to believe that 
the statement would be available for use at a later trial” because a 911 call is an 
immediate response to a crime to ask for help, not to provide evidence for a trial.  Where 
a citizen calls 911 to report a crime in order to facilitate an appropriate response from the 
police, the statements are not testimonial and Crawford does not apply.] 

• People v. Coleman, 16 A.D.3d 254 (N.Y.A.D. 1 Dept. 2005) [A 911 call was properly 
admitted under the excited utterance or present sense impression exceptions to the 
hearsay rule where the operator asked for a description of the assailant but otherwise 
merely asked the caller to “repeat information he had already volunteered.”  The court 
noted that the request for a description of the assailant did not render the answer 
testimonial because it was only intended to aid in the apprehension of the assailant. The 
court did not explicitly reject the holding in People v. Cortes, 4 Misc. 3d 575 (N.Y. Sup. 
2004) because in Coleman there was no indication that the operator followed a protocol. 



 

Revised: August 31, 2007 24  

The court held the call was motivated by an urgent need for assistance, not “to phone in 
an anonymous accusation.”] 

• People v. Marino, 21 A.D.3d 430 (N.Y.A.D. 2 Dept. 2005) [An audiotape of two 911 
calls placed by the distraught and at times hysterically sobbing complainant describing 
two consecutive break-ins of her home by her ex-boyfriend, against whom she had an 
order of protection was properly admitted as an excited utterance and a present sense 
impression. One of the operators requested and obtained a description of the assailant, but 
otherwise the operators only asked complainant to elaborate or repeat information she 
had already volunteered.] 

• Williams v. State, 909 So.2d 599 (Fla. App. 5 Dist., 2005) [Court concluded that 
statements made to a 911 operator are “clearly” excited utterances and not testimonial in 
nature].  

• Bartee v. State, 922 So.2d 1065 (Fla. App. 5 Dist., 2006) (citing Williams) [Defendant 
and victim were romantically involved and got into a serious altercation.  Four 911 calls 
were offered into evidence.  The first 911 call was made by the victim and admitted 
under the excited utterance exception to the hearsay rule.  The second and third 911 calls 
were placed at the time of the incident by a neighbor and admitted under the spontaneous 
statements exception to the hearsay rule.  The final 911 call was made by both the victim 
and the neighbor and admitted as a spontaneous statement.  Victim’s statements made to 
the police officer that arrived at the scene about five minutes after the incident was also 
admitted as an excited utterance.  The victim was declared unavailable.  The court 
affirmed the trial court’s determination that the 911 tapes were admissible as exceptions 
to the hearsay rule.  However, the court disagreed with the lower court as to the 
admissibility of the victim’s statements made to the responding police officer and held 
that the statements “were made well after the defendant had left the scene, at least five 
minutes after the officer was dispatched following the final 911 call, and in direct 
response to police questioning.”  Therefore, “a reasonable person would certainly have 
been aware that the statements in response to the police officer would be available for 
later use in prosecuting the accused.  Thus, while the utterances here might have been 
excited, it appears that they were testimonial in character, as well....”  Even though the 
court found that the defendant’s confrontation right was compromised, they found that 
the error was harmless.] 

• People v. Smith, 2007 WL528728 (N.Y.A.D. 1 Dept. 2007) [Upon the arrival of police 
officers to the scene of a robbery, a nontestifying victim described the theft to the officer, 
told him that defendant had displayed a knife and moments later said that defendant had 
fled the scene.  The appellate court held that these were nontestimonial statements made 
during the course of an ongoing emergency, which “consisted of the immediate flight of 
an armed and dangerous person from the scene and his possible continuing presence 
nearby. The perpetrator described in the declarant's excited utterances posed a threat to 
the pursuing officer, as well as a continuing threat to the declarant, and the officer needed 
to assess that situation.  Therefore admission of the statements through the testimony of 
the police officer did not violate defendant’s Confrontation Clause rights.] 

• People v. Bianco, 2007 WL 624564 (Mich.App. 2007) [Statement made by victim to 
responding police officer was not testimonial because it was necessary to meet an 
ongoing emergency.] 
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• State v. Quinn, 2007 WL 625895 (Ohio App. 6 Dist. 2007) [Statement made to 
responding police officer identifying the perpetrator as defendant was not testimonial. 
Witness was making the statements solely to aid the police in apprehending the 
perpetrator and a reasonable person would not have believed her answers to the police 
officer’s questions would be used against the perpetrator at trial.]  

• State v. Bailey, 2007 WL 1226949 (Ohio App. 1 Dist. 2007) [Police were responding to a 
call that shots were fired, and a woman frantically flagged them down to give them a 
description of the shooter and a possible location.  The officers were not permitted to 
testify to specifically what the woman told them, but were able to convey that she had 
provided them with certain information about the shooter.  On appeal, the court held 
these statements were non-testimonial because they were made for the purpose of 
assisting in an emergency situation.]  

• People v. Thompson, 2007 WL 2141416 (Mich.App. 2007) [Defendant was charged with 
murdering his girlfriend and her children.  His 13 year old sister was present when this 
happened, but managed to escape the apartment the next morning.  She ran to her 
neighbor’s house, where the police were called.  The responding officer asked her about 
the recent events and the girl indicated that her family was dead next door.  The girl did 
not testify at trial.  Although at the time of this statement the declarant was away from the 
scene of the crime and in the presence of police officers, the court held that under the 
circumstances an ongoing emergency existed: declarant was in a state of shock and only 
recently witnessed a quintuple homicide; the perpetrator was still at large, and it was 
possible he may kill again; declarant might have been injured or assaulted, and 
questioning was necessary to determine if medical attention was necessary.  The primary 
purpose of the officer’s questioning was to “enable police assistance to help [declarant] 
and locate the homicidal defendant.”  Therefore, the statements were nontestimonial.] 

• People v. Chaney, 148. Cal.App.4th 772 (2007) [As officers were approaching 
defendant’s apartment to serve an arrest warrant, they heard a woman scream.  The 
officers found four women, crying hysterically, inside the apartment.  Defendant was also 
inside the apartment, but ran away when the police entered.  One woman reported that 
defendant had held a knife to her throat and threatened her.  The court found that there 
was an ongoing emergency at the time these statements were made, rendering the 
statements nontestimonial, even though defendant had already fled.  The line of 
questioning was “directed at determining what had happened, what might happen in the 
next few minutes, and the nature of the emergency involved.”]  

• State v. Garrison, 2006 WL 3365524 (Ohio App. 10 Dist. 2006) [Police responding to a 
911 call discovered declarant unconscious in the closet of the bedroom. Upon being 
revived, declarant repeated three names over and over.  The court held that this statement 
was nontestimonial because it was not given in response to any questioning by the 
officers and the primary purpose of the communication was related to the emergency 
situation that existed.] 

 
 

c. Excited Utterances Made to Police Officers (pre-Davis) 
• Fowler v. Indiana, 809 N.E.2d 960 (Ind. Ct. App. 2004), vacated, 829 N.E.2d 459 (Ind. 

2005) [Police officer responded to a 911 domestic disturbance call. The officer arrived 
five minutes after receiving the dispatch observing blood on the wife’s nose and what 
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appeared to be blood on her shirt and pants. Ten minutes after arriving at the scene, the 
officer asked the wife what had happened. The wife, moaning and crying, told the officer 
and his partner that the defendant, her husband, had punched her several times in the face. 
At trial, the wife was called to testify. She identified pictures of her taken on the date of 
the incident. Yet, she refused to testify that the defendant battered her, exclaiming “I 
don’t want to testify no more!” The police officer was allowed, over objection, to recount 
the wife’s statements that the defendant had battered her under the excited utterance 
exception. The court recognized that police questioning can be interrogation constituting 
a testimonial statement. The court, nonetheless, held that “when police arrive at the scene 
of an incident in response to a request for assistance and begin informally questioning 
those nearby immediately thereafter to determine what has happened, statements given in 
response are not testimonial. Whatever else police interrogation may be, we do not 
believe that word applies to preliminary investigatory questions asked at the scene of the 
crime shortly after it has occurred. Such interaction with witnesses on the scene does not 
fit within a lay conception of police interrogation, bolstered by television, as 
encompassing an interview in a room at the station house. It also does not bear the 
hallmarks of an improper inquisitorial practice.” One judge, concurring in the result, 
opined that the trial judge’s ruling should be affirmed simply because the witness, 
although characterized as uncooperative, testified at trial and could have been recalled for 
cross-examination regarding the statements the wife made at the scene.]; see also, State v. 
Primo, 2005 WL 1799314 (Ohio App. 12 Dist. 2005) and People v. King, 121 P.3d 234 
(2005) [An excited utterance to a police officer in a noncustodial, informal setting is 
considered nontestimonial.]  

• Hammon v. Indiana, 809 N.E.2d. 945 (Ind. Ct. App. 2004), vacated, 809 N.E.2d 945 
(Ind. App. 2004), rev’d and remanded by, 126 S.Ct. 2266 (2006).  Indiana intermediate 
appellate court decision in Hammon is in accord with Fowler and authored by the same 
judge on a different panel.  [In a domestic violence battery case, the trial judge admitted 
statements made by the victim to the arresting officer. The defendant was convicted after 
a bench trial. The appellate court held that the statements to the police officer were 
properly admitted into evidence as an excited utterance. The court noted that even though 
the victim gave her statement in response to questioning by the officer, the Supreme 
Court (in Crawford) chose not to say that any police questioning of a witness would make 
any statement in response thereto testimonial: rather it expressly limited its holding to 
police interrogation.”  The court noted that “the very concept of an excited utterance is 
such that it is difficult to perceive how a statement could ever be testimonial...An 
unrehearsed statement made without time for reflection or deliberation, as required to be 
an excited utterance, is not testimonial in that such a statement, by definition, has not 
been made in contemplation of its use in a future trial.”]  Reversed by recent Supreme 
Court decision, summary provided in beginning of outline and see more comments on 
Hammon below; see also, People v. Lockett, 2004 WL 1490529 (Cal. App. 1 Dist.); but 
cf. People v. Kilday, 20 Cal. Rptr. 3d 162 (Cal. App. 1 Dist. 2004) [Court stated that, “an 
interpretation of Crawford that makes the presence or absence of indicia of formality 
determinative is inconsistent with the Supreme Court focus on “the production of 
testimonial evidence”(Crawford, at p. 53), which may occur during relatively informal 
questioning in the field.” See also, People v. Corella, 18 Cal.Rptr.3d 770 (Cal. App. 2 
Dist. 2004). 
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• State v. Wright, 686 N.W.2d 295 (Minn. App. 2004) [In trial for assaulting his girlfriend, 
the trial court admitted into evidence a transcript and tape of a 911 call and statements 
made by complainant to a responding officer.  Complainant did not testify.  Crawford 
was decided while the appeal was pending, and the court of appeals affirmed the 
conviction, holding that the 911 calls were non-testimonial.  The appellate court did not 
address the issue of the statements made to the responding officers.  This decision was 
vacated and remanded by the US Supreme Court for reconsideration in light of Davis,  
126 S.Ct. 2979 (2006).  On remand at __N.W.2d__, 2007 WL 177690 (Minn. 2007), the 
court held that the 911 calls, although made after defendant left the house, were 
nontestimonial because there was still an ongoing emergency because defendant had keys 
to complainant’s house.  However, the statements to the responding officers were 
testimonial in light of Hammon, and the error in admitting these statements was not 
harmless.  The case is remanded for a determination of whether defendant forfeited his 
confrontation rights and, if it is found he did not forfeit his rights, a new trial at which the 
statements to the responding officers are excluded.] 

• People v. Diaz, 21 A.D.3d 58 (N.Y.A.D. 1 Dept. 2005) [Police officers brought 
defendants to complainant who lay bloodied and beaten on a stretcher in an ambulance 
shortly after being assaulted.  The police officer was permitted to testify at trial that when 
he brought the defendants to the complainant, the complainant’s “face lit up” and he said 
“That’s them.” The appellate court affirmed. As the non-testifying complainant’s 
statement from the ambulance was “a visceral response to the presence of his attackers, 
and his statement was volunteered, rather than the result of structured police questioning, 
there was no Crawford violation in this case.” The court acknowledged that there are 
circumstances in which an excited utterance can arguably be testimonial, particularly 
where it was “given in reply to the deliberate questions of a police officer.” (citing People 
v. Brown, 70 N.Y.2d 513, 522 [N.Y. App. 1987]), but this was not one of them.] 

• People v. Mackey, 5 Misc.3d 709 (N.Y. City Crim. Ct. 2004) [A fact-specific analysis of 
the particular nature and circumstances of the statements should be applied to determine 
whether a statement is testimonial. “The analysis takes into consideration the extent of a 
formalized setting in which the statements were made, if and how the statements were 
recorded, the declarant’s primary purpose in making the statements, whether an objective 
declarant would believe those statements would be used to initiate prosecutorial action 
and later at trial, and specifically with cases involving statements to law enforcement, the 
existence of any structured questioning and whether the declarant initiated the contact.” 
In this case, the declarant initiated contact with the police officer immediately after the 
defendant had allegedly punched her, pushed her down, and tried to take her children. 
The declarant while crying and having a red and swollen face, approached the police 
officer. The officer asked declarant what was wrong. Declarant’s statements were not 
made in response to structured police questioning and were not given in a formal setting 
or contained in a formalized document.] 

• State v. Barnes, 2004 Me. 105 (2004) [Mother’s statements made to police officer 
regarding prior assault by son was admissible at son’s trial for the murder of his mother. 
The decedent/mother had driven to the police station after fleeing from her son’s earlier 
assault. She was sobbing and crying and continued crying despite efforts to calm her. 
Defendant’s mother said that her son her assaulted her and had threatened to kill her more 
than once during the day. The mother who had a history of heart problems was clutching 
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her chest and an ambulance was called. Maine’s Supreme Court held that the statements 
made were properly admitted as an excited utterance and were not testimonial in nature. 
The court considered the following factors: “First, the police did not seek her out. She 
went to the police station on her own, not at the demand or request of the police. Second, 
her statements to them were made when she was still under the stress of the alleged 
assault. Any questions posed to her by the police were presented in the context of 
determining why she was distressed. Third, she was not responding to tactically 
structured police questioning as in Crawford, but was instead seeking safety and aid. The 
police were not questioning her regarding known criminal activity and did not have 
reason, until her own statements were made, to believe that a person or persons had been 
involved in any specific wrongdoing. Considering all of these facts in their context, we 
conclude that interaction between (defendant’s) mother and the officer was not structured 
police interrogation triggering the cross-examination requirement of the Confrontation 
Clause as interpreted by the Court in Crawford. Nor did the victim’s words in any other 
way constitute a “testimonial” statement.”]  

• In accord, Leavitt v. Arave, 371 F.3d 663, 668 n.22 (9th Cir. 2004), opinion amended and 
superseded by, 383 F.3d 809 (9th Cir. 2004), cert denied by, 125 S. Ct. 2540 (2005) [In 
the context of a habeas corpus proceeding, one appeals court has similarly upheld a 
decedent’s prior statement to police whom she had summoned after a break in. The court 
noted that the victim “was in no way being interrogated by the police but instead sought 
their help in ending a frightening intrusion into her home.”] 

• U.S. v. Brown, 322 F.Supp.2d 101, 105 n.4 (D. Mass 2004) in accord with Fowler, [“It is 
doubtful that even in a trial setting Crawford would apply to spontaneous utterances.]; in 
accord People v. Issac, 4 Misc.3d 1001(A) (N.Y. Dist. Ct. 2004); see also People v. 
Lockett, 2004 WL 1490529 (Cal. App. 1 Dist. 2004).  

• People v. Anderson, 2005 WL 171441 (Tenn. Crim. App. 2005) [Statements made by 
juveniles to police officer two minutes after witnessing a break-in does not fit into any 
core Crawford categories and is not testimonial under excited utterance exception] 

• Stancil v. U.S., 866 A.2d 799, reh en banc granted, judgment vacated, 878 A.2d 1186 
(D.C. 2005) [Police who respond to emergency calls for help and ask preliminary 
questions to ascertain whether the victim, other civilians, or the police themselves are in 
danger, are not obtaining information for the purpose of making a case against a suspect; 
statements made to officers at this initial stage of the encounter are not testimonial.] 

• State v. Smith, 2006 WL 2670391 (Ct. App. Wisc. 2006) [In domestic violence-related 
prosecution, court permitted police officer to testify regarding statements made by victim 
when he responded to a 911 call. Officer testified he heard victim exclaim, “He’s beating 
me.  He’s hurting me,” and appeared “very upset.” Victim did not testify.  Court held 
these statements were nontestimonial because they “were not in response to police 
questioning but were spontaneously exclaimed while police were performing their public 
safety caretaker role of responding to a 9-1-1 call for help.”  The statements were 
admitted as excited utterances.] 

 
 

i. In Response to “What Happened?”   
• People v. Nieves-Andino, 2006 WL 1529045 (N.Y.A.D. 1 Dept. 2006) [Murder victim’s 

excited utterance that he had a fight with defendant and defendant shot him three times 
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was not testimonial because it was in response to a simple question by the first officer on 
the scene: “what happened?”] Note: this decision was upheld by the New York Court of 
Appeals under a post-Davis analysis (see above).   

• People v. Bryant, 2004 WL 1882661 (Mich. App. 2004) [A victim of a shooting who was 
in obvious pain, winded and had a difficult time speaking when the police found him, 
made a statement in response to a question by the police that was properly admitted at 
defendant’s trial. The victim who later died of his injuries answered the police’s only 
question: “What happened?” The victim’s response that the defendant shot him at the 
defendant’s house through a door, with the victim giving a physical description of 
defendant and the location of the house where he was shot was deemed non-testimonial. 
The victim did not see the defendant, but recognized his voice. Defendant argued that it 
was error for the trial court to admit the victim’s statements as excited utterances. The 
court ruled that the sole question asked by the police did not constitute an interrogation 
and there was no evidence of interrogation. The statements were not any type of “ex parte 
in-court testimony or its functional equivalent.”] 

• People v. Cage, 15 Cal. Rptr.3d 846 (Cal. App. 4 Dist. 2004) [Ruling that police 
interview is not necessarily testimonial, holding that a hearsay statement made to a police 
officer at the hospital was not testimonial because “the interview was not sufficiently 
analogous to a pretrial examination by a justice of the peace; among other things, the 
police had not yet focused on a crime or a suspect, there was no structured questioning, 
and the interview was informal and unrecorded.”]; overruled in part by People v. Cage, 
155 P3d 205 84 (Cal. 2007) [Statement made by witness to officer in the waiting room of 
the hospital was testimonial. At the time of the statement, over an hour had elapsed since 
the incident, the assailant and the victim were geographically separated and the victim 
had left the scene, and the question posed by the officer—“What happened between you 
and [defendant]”—assumed she was the perpetrator.  However, admission of the 
testimonial statement was harmless error because statements made by victim to the 
treating physician were properly admitted.]   

• People v. Jimenez, 2004 WL 1832719 (Cal. App. 2 Dist. 2004) [Finding that a victim’s 
statements constituted an excited utterance, rejected the defendant’s contention that the 
statement was the product of police interrogation. The statement was made within a five 
to eight minute period after the crime during which the police were merely ascertaining 
whether a crime had in fact been committed and whether they had probable cause to 
arrest the suspects apprehended. The victim’s statements were not the result of 
interrogation since there was no formal questioning or formal statement obtained by the 
officers. The victim did most of the talking without any need for being questioned.] 

• People v. Kilday, 20 Cal. Rptr. 3d 161 (Cal. App. 1 Dist. 2004) [Court articulated its own 
factors for determining whether statements made to police are testimonial. The court 
ruled that this determination required a “case-specific, fact-based inquiry” that must “... 
center around whether the officer involved was acting in an investigative capacity to 
produce evidence in anticipation of a potential criminal prosecution.” In order to 
determine whether the officers were securing the scene or looking for evidence, the court 
considered whether the statements of the victim were the product of structured 
questioning, whether the officers were still responding to the exigency of the 
circumstances regarding the declarant’s safety or medical concerns when declarant made 
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the statements, and whether the officers were yet aware of the crimes and the identity of 
the assailant.] 

• People v. Ford, 2004 WL 2538477 (Cal. App. 1 Dist. 2004) [Asserting that determination 
of whether statements made to police are testimonial “will depend on the facts and 
circumstance of the particular case.” At the time statements were made, officer did not 
know nature of the crime, the identity of assailant, whether assailant was dangerous, or 
whether victim’s injuries required immediate medical attention. Additionally, statements 
were not the product of structured questioning and were not recorded. Court therefore 
ruled statements victim/mother made to police that father of her child had inflicted her 
injuries were non-testimonial, as officer was not acting in investigative capacity, but was 
rather eliciting basic facts about nature and causes of injury.] 

• State v. Duncan, Slip Copy, 2006 WL 2777586 (Ohio App. 8 Dist. 2006) [Responding 
officer arrived at scene and asked victim “What happened?”  Victim’s response 
implicated defendant.  Victim soon died, and the trial court permitted officer to testify 
regarding victim’s statements.  On appeal, the court holds that dying declarations do not 
implicate Crawford. Note that even though this case was decided after Davis, the court 
does not engage in a primary purpose analysis.] 

 
 
 

d. Statement to Confidential Informant  
• U.S. v. Saget, 377 F.3d 223 (2nd Cir. 2004) [Ruling that co-conspirator’s statements made 

to an informant were not testimonial where the co-conspirator did not know that he was 
speaking to an informant and could not have reasonably expected that his statements 
would be used at trial].  But cf., Ohio v. Nix, 2004 WL 2315035 at *18(Ohio App. 1 Dist. 
2004) [citing the Saget opinion as being “a very broad view of Crawford,” that interprets 
Crawford as suggesting that “the determinative factor of “whether a declarant bears 
testimony is the declarant’s expectation that his or her statements may later be used at 
trial.” The court in Nix, although not dealing with a co-conspirator’s statement, ruled that 
such a broad definition “would render “testimonial” anything said to a police officer 
involved in investigating a crime.”] 

• People v. McBean, 2006 WL 2164303 (N.Y.A.D. 3 Dept. 2006) [Defendant was indicted 
on drug charges following a series of transactions with an undercover police officer and 
another woman named Joan Chandler.  Defendant argued that the undercover officer 
should not be permitted to testify as to statements made by Ms. Chandler during the drug 
transactions.  Ms. Chandler invoked her Fifth Amendment right against self-incrimination 
and was declared unavailable.  The court affirmed the trial court’s decision to admit Ms. 
Chandler’s out-of-court statements because the statements were non-testimonial.  The 
witness was not aware that she was talking to an undercover officer, her statements 
lacked formality and they were not made in anticipation of prosecution.]; see also People 
v. Valls, 2007 WL 2276670 (Mich.App. 2007) [Statements made by a separately tried 
coconspirator to an undercover officer were nontestimonial because the coconspirator did 
not know she was speaking to a police officer and she had no reason to expect her 
statements might be used in a judicial proceeding.  Further, the statements were not an 
attempt by either the police or the declarant to provide a substitute for live testimony.]; 
U.S. v. Ayala, _F.Supp.2d__, 2007 WL 52981 (W.D.Va. 2007). 
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• State v. Chambers, 2006 WL 2553420 (Wash. App. Div. 2 2006) [Defendant was 
prosecuted for unlawful possession of methamphetamine.  The trial court admitted 
statements made by defendant’s accomplice to an undercover officer during a drug buy.  
The officer testified; defendant’s accomplice did not.  The appellate court holds that the 
accomplice’s statements were not testimonial because at the time statements were made 
accomplice believed he was speaking with a drug dealer, not an officer.  Therefore an 
objective witness would not reasonably believe his statements would be available for use 
at a trial.  Furthermore, the court rejects the argument that there should be no 
constitutional distinction between statements made to an undercover officer and 
statement made during an interrogation; “Crawford did no unilaterally exclude all 
statements made to law enforcement officers.”]      

• State v. Feliciano, 2006 WL 1932661 (R.I. 2006) [Admission of the victim’s hearsay 
statement to a friend one day before his death was not testimonial in nature.  Victim 
identified defendant as one of the people who had recently assaulted him.  This statement 
was admissible and did not violate the defendant’s confrontation right because it “was 
made in good faith before the commencement of the action, it was not made for the 
purpose of establishing or proving some fact, victim could not have believed that his 
statement would have been used at a later trial...”].   

 
4. Business Records 

a. DNA Reports 
• People v. Grogan, 28 A.D.3d 579 (N.Y.A.D. 2 Dept. 2006) [The DNA reports produced 

from the rape kit were properly admitted as business records. Although neither the 
cellmark director nor the criminalist from the medical examiner’s office performed the 
testing, their testimony revealed their familiarity with the business practices and 
procedures of their respective offices, and thus they properly set forth a foundation for 
admission of the records. Business records are “by their very nature...not testimonial”]; in 
accord People v. Brown, 9 Misc.3d 420 (N.Y. Sup. 2005); People v. Meekins, 
__N.Y.S.2d__, 2006 WL 3438279 (N.Y.A.D. 2 Dept. 2006). 

• People v. Bones, 17 A.D.3d 689 (N.Y.A.D. 2 Dept. 2005) [Portion of DNA report which 
was based upon the testing supervised by the testifying witness at trial was properly 
admitted under the business record exception to the hearsay rule (see CPLR 4518[a])]. 

• Veney v. US, 2007 WL 2197064 (DC 2007) [Defendant’s Crawford rights were not 
violated when a supervisory analyst testified that, based on the scientific tests of non-
testifying serologist and technician, defendant could not be excluded as a DNA 
contributor.  The witness used her own interpretations of the DNA results to come to her 
conclusion.] 

b. Laboratory Reports 
• United States v. Ellis, 2006 WL 2407908 (7 Cir. 2006) [Defendant was pulled over by a 

police officer who noticed that defendant was driving erratically.  Upon the officer’s 
request, defendant agreed to go to the hospital to have his blood and urine tested for 
drugs.  A certified copy of the tests results was introduced at trial over defendant’s 
objection under Crawford.  The actual exhibit of medical records admitted at trial 
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included a certification of authenticity performed by a lab technician and contained two 
forms, which indicated the name of the “collector” of samples and that the reason for the 
test was “reasonable suspicion/cause.”  There was also a handwritten note that the blood 
drug screen was requested by a police officer.  As to the medical tests, the court held that 
the “mere fact a person creating a business record knows the record might be used for 
criminal prosecution does not by itself make that record testimonial.”  Even though, 
“medical professionals in this case might have thought their observations would end up 
as evidence in a criminal prosecution, the objective circumstances of this case indicate 
that their observations and statements introduced at trial were made in nothing else but 
the ordinary course of business … They were employees simply recording observations 
which because they were made in the ordinary course of business, are ‘statements that by 
their nature were not testimonial.’”  The court also found that a written certification 
attesting to the authenticity of a business record pursuant to FRE 902(11) is non-
testimonial.  Such a certification does not convey information about the defendant, but 
merely establishes the existence of the procedures necessary to create a business record.] 

• Thomas v. U.S., 914 A2d 1 (D.C.App. 2006) [DEA chemist’s report is testimonial.] 
• Smith v. Schriro, 2006 WL 2547288 (D. Ariz. 2006) [Petitioner was convicted of 

administering a dangerous drug to a 15 year old.  The District Court, adopting the 
recommendation of the Magistrate, holds that statements in the report of the victim’s 
treating physician were not testimonial, and therefore petitioner’s Confrontation Clause 
rights were not violated when report was admitted without physician’s testimony.  Report 
included the statement that the results of the urine drug screen confirmed “the suspicion 
that she had ‘indeed’ been slipped some sort of drug.”  The court reasons that “[t]hese 
statements were made in the context of identifying the drug in the victim’s system and 
not for the purpose of utilizing them in a future proceeding against Petitioner,” and notes 
that these statements were not made to the police, but rather made after the victim 
reported feeling dizzy.] 

• People v. Hinojos-Mendoza, 2005 WL 2561391 (Colo. App. 2005), Commonwealth v. 
Verde, 827 N.E.2d 701 (Mass. 2005; Commonwealth v. Jessamy, 2006 WL 3247229 
(Mass.App.Ct. 2006) [These courts held that drug laboratory reports are akin to a 
business or official record and thus non-testimonial by nature. The chemical analysis of 
drugs are not based on the opinions of the chemist, but are based on the results from a 
“scientific test determining the composition and quantity of the substance” (Verde at 
282)]. 

• State v. Thackaberry, 95 P.3d 1142 (Or. App. 2004) [Court held that a laboratory report 
of a toxicology test for a DUI trial neither qualifies as, nor is analogous to what the 
Crawford court considered testimonial.  Defendant had argued that his constitutional 
right to confrontation was violated because the court admitted the laboratory report 
without testimony of the expert who conducted the urinalysis.  The court recognized that 
the laboratory report was more similar to a business or official record and thus non-
testimonial.] 

• U.S. v. Spain, 2006 WL 2843621 (A.F.Ct.Crim.App. 2006) [Lab report indicating 
defendant’s urine tested positive for marijuana use was not testimonial, and was therefore 
properly admitted as a business record.]; see also U.S. v. Magyari, 63 M.J. 123 (C.A.A.F. 
2006) 
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• State v. Miller, 2006 WL 2820978 (Or.App. 2006) [Lab reports indicating that 
defendant’s urine tested positive for methamphetamine are testimonial because they are 
produced in response to police inquiry and intended to be used in criminal prosecution.  
Therefore, trial court’s refusal to admit the reports without the testimony of the people 
who prepared the reports was proper.  The court upholds as constitutional Oregon law 
ORS 475.235, which permits the admission of such reports without live testimony from 
the authors unless the defendant elects to call the author as a witness. Here, however, the 
defendant did elect to call the people who prepared the reports and the state did not 
comply by securing the preparers’ attendance, so the reports were inadmissible.] see also 
State v. Wells, 2006 WL 2821381 (Or.App. 2006) [upholding the constitutionality of 
ORS 475.235] but see State v, Caulfield, 2006 WL 2828676 (Minn. 2006) [Lab report 
identifying substance seized from defendant as cocaine was testimonial because it was 
clearly prepared for litigation.  The report was admitted under Minnesota statute 634.15, 
which permits the admission of a lab report without the accompanying testimony of the 
analyst unless the defendant requests, at least 10 days before trial, that the analyst testifies 
in person.  On appeal, the court held that the defendant did not have adequate notice that 
his failure to request the testimony of the analyst would result in the waiver of his 
confrontation rights.  The court concludes, “[a]t a minimum, any statute purporting to 
admit testimonial reports without the testimony of the preparer must provide adequate 
notice to the defendant of the contents of the report and the likely consequences of his 
failure to request the testimony of the preparer.  Otherwise, there is no reasonable basis to 
conclude that the defendant’s failure to request the testimony constituted a knowing, 
intelligent, and voluntary waiver of his confrontation rights.] 

• State v. Watkins, 2006 WL 2666227 (Del. Com. Pl. 2006) [In prosecution for driving 
under the influence, Court admitted a report of a phlebotomist, without phlebotomist’s 
testimony, over defendant’s Confrontation clause objection.  Report was nontestimonial 
because it simply indicated that phlebotomist drew the blood and contained no further 
explanation or analysis.  Report was admitted under the business record exception to 
hearsay.]    

• State v. Cao, 626 S.E.2d 301 (N.C.Ct.App. 2006) [Lab reports and handwritten notes of 
lab technicians may be nontestimonial business records, but only if the testing is 
mechanical and the information contained in the reports are objective facts which do not 
include opinions or conclusions drawn by the analyst.  For example, breathalyzer test 
results may be nontestimonial, but ballistics or fiber or DNA analysis are testimonial.] 

• People v. Boet, 2007 WL 1366073 (Cal.App. 2 Dist. 2007) [Report of non-testifying 
criminalist indicating that substance was methamphetamine was non-testimonial.  
“Laboratory reports do not contain witness statements, but only show recorded results of 
well-recognized scientific tests. Thus, they are not testimonial within the meaning of 
Crawford.”] 

 
i. Person who testifies is not the person who performed 

the tests 
• U.S. v. Gaines, 105 Fed. Appx. 682 (6th Cir. 2004), cert granted, judgment vacated, 543 

US 114 (2005) [Lab tests were performed to determine that material discovered in 
defendant’s residence was crack cocaine. Examiner who performed the tests was 
unavailable for trial due to a death in her family. Another examiner’s testimony regarding 
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the labs tests did not deny defendant’s right to confrontation because defendant had 
opportunity to cross-examine the testifying examiner and “that is all the Confrontation 
Clause requires.”]  

• People v. Salinas, __Cal.Rptr.3d__, 2007 WL 80850 (Cal.App. 5 Dist. 2007) 
[Defendant’s Confrontation Clause rights were not violated when a supervisor testified in 
lieu of the person who created the lab report which indicated the substance seized from 
defendant contained methamphetamine.] 

  c. Fingerprint Reports 
• People v. Rawlins, __N.Y.S.2d__, 2007 WL 329135 (N.Y.A.D. 1 Dept. 2007) [The 

report of a nontestifying fingerprint examiner, which indicated that defendant’s 
fingerprints matched those found at the crime scene, was admitted at trial.  The court held 
that the report was properly admitted as a business record and thus did not violate 
defendant’s confrontation rights.  The court notes the report was not prepared for the 
specific purpose of litigation, but rather in the regular course of an ongoing investigation 
and defendant had not been arrested when the report was prepared.] 

• People v. McCallie, 37 A.D.3d 1129 (N.Y.A.D. 4 Dept. 2007) [Rejecting defendant’s 
contention that Crawford was violated by the admission of prior certificates of conviction 
and a fingerprint analysis during hearing to determine whether defendant is a persistent 
felony offender.  Such documents are admissible under New York Criminal Procedure 
Law §60.60.] 

• People v. Jambor, __NW2d__, 2007 WL 29698 (Mich.App. 2007) [Fingerprint cards 
prepared by non-testifying evidence technician are nontestimonial business records.  In so 
holding, the court notes that the cards contain no subjective statements, the technician did 
not compare the fingerprints to any other prints on file, and no information recorded by 
the technician on the cards could be used to assert that any fingerprint found at the scene 
belonged to the defendant.] 

d. Affidavits / Certifications 
i. Immigration Files 

• U.S. v. Macias-Llamas, Slip Copy 2006 WL 2990121 (C.A. 9 2006) [Holding that 
Certificate of Non-Existence of Records (“CNR”) and Departure Verification were not 
testimonial.]; in accord, see U.S. v. Urqhart, 469 F.3d 745 (C.A. 8, 2006) [Holding that a 
CNR is a nontestimonial business record under Crawford.  Although CNRs are created at 
the request of a Bureau of Immigration and Customs Enforcement (BICE) agent, they are 
not created for use against the defendant at a criminal trial but, rather, to establish 
whether the defendant had requested permission to re-enter the US.] 

• U.S. v. Rueda-Rivera, 396 F.3d 678 (5th Cir. 2005) [Admission of a certificate of non-
existence of record did not violate the defendant’s rights under the Confrontation Clause.  
The court reasoned that immigration files were similar to business files, and thus, not 
testimonial]; see also, U.S. v. Cervantes-Flores, 421 F.3d 825 (9th Cir. 2005), cert. denied, 
126 S.Ct. 1911 (2006) [An affidavit from an immigration officer certifying the 
“nonexistence of record” in the immigration agency’s files was properly admitted as non-
testimonial evidence under Crawford.  The court reasoned that the absence of a record is 
just as admissible as the existence of such record, because it would have been created and 
kept in the ordinary course of INS’ business]; in accord, United States v. Ellis, 2006 WL 
2407908 (7 Cir. 2006); U.S. v. Lara-Ibanez, Slip Copy, 2006 WL 3086699 (C.A. 10, 
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Wyo., 2006) but see U.S. v. Salinas-Valenciano, 2007 WL 987423 (10th Cir., 2007) 
[Disagreeing with the court in Lara-Ibanez, the court deems certificate of non-existence 
of a record testimonial because it is prepared solely for litigation. However, the court 
agrees with the other courts that warrants of deportation are non-testimonial.] 

• U.S. v. Mendoza-Orellana, 133 Fed.Appx 68 (4th Cir. 2005) [CNR is nontestimonial and 
was properly admitted as a self-authenticating public record.] 

• State v. N.M.K., 118 P.3d 368 (Wash. App. 2005) [A certified copy regarding the non-
existence of a driver’s license falls within the public records exception to hearsay.] 

• U.S. v. Gutierrez-Gonzales, 111 Fed. Appx. 732 (5th Cir. 2004) [In a defendant’s appeal 
from conviction for being a previously deported alien found in the United States without 
permission of the Attorney General after having been earlier convicted of an aggravated 
felony and removed from the country, defendant claimed that the introduction of his 
immigration file into evidence violated his right to confrontation. The court found the 
items to be non-testimonial and ruled that because business records are non-testimonial 
by nature, they therefore do not “run afoul of Crawford.”]. 

• U.S. v. Bahena-Cardenas, 411 F.3d 1067 (9th Cir. 2005) [A warrant of deportation is non-
testimonial even though the document included a statement by the officer who signed the 
warrant that he witnessed the defendant’s departure.  The court admitted the warrant 
because it was “not made in anticipation of litigation, and because it is simply a routine, 
objective, cataloging of an unambiguous factual matter.”]; see also, U.S. v. Torres-
Villalobos, 2007 WL 528195 (8th Cir. Minn., 2007) [Warrants of deportation are non-
testimonial because they “are produced under circumstances objectively indicating that 
their primary purpose is to maintain records concerning the movements of aliens and to 
ensure compliance with orders of deportation, not to prove facts for use in future criminal 
prosecutions.”]; U.S. v. Garcia, 452 F.3d 36 (C.A. 1, 2006); U.S. v. Valdez-Maltos, 443 
F.3d 910 (C.A. 5, 2006); U.S. v. Salinas-Valenciano, 2007 WL 987423 (10th Cir. 2007) 
[Warrant of deportation is non-testimonial.  However, certificate of non-existence of a 
record is testimonial because it is prepared solely for use in litigation.] 

• U.S. v. Cantellano, 430 F.3d 1142 (11th Cir. 2005) [A warrant of deportation containing a 
sworn declaration made by an immigration agent was non-testimonial and admissible 
under Crawford.  The court upheld the admission of the document because it was not 
prepared for trial and routinely recorded by the agency to document deportees leaving the 
country, even though the agent who testified about the warrant was not the person who 
signed the document.]  

• U.S. v. Farah, 2007 WL 2309749 (4th Cir. 2007) [In prosecution for procuring 
naturalization unlawfully, it was not Crawford error to admit the immigration file of 
defendant’s husband.  Statements made by defendant’s husband during his immigration 
interview (which were included in the file) were made for the primary purpose of 
determining his eligibility for an immigration benefit.] 

ii. Breathalyzer Inspection Reports / Certifications 
• Luginbyhl v. Commonwealth, 618 S.E.2d 347 (VA Ct. App. 2005) [Court determined 

that a breath test certificate / affidavit was not testimonial hearsay because it is generated 
by a machine and does not depend on the administering officer’s opinion.  Furthermore, 
any statements regarding the machine’s good working order or the officer’s license to 
operate the machine are not testimonial in nature]. 
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• Montana v. Carter, 326 Mont. 427 (2005) [In a DUI proceeding, providing a certification 
report of the breath analysis instrument without producing its author was non-testimonial 
because it did not fall into a core group of statements relevant to the Confrontation 
Clause.  The court held that statements found in certification reports are not substantive, 
but rather foundational evidence necessary for the admission of the substantive evidence.  
The court cites Montana v. Hardy, 185 Mont.130 (1980) where defendants shared a 
similar predicament of not making a timely confrontation argument because a new 
constitutional rule of criminal law was established during appeal.  Although the rule 
applies retroactively, no constitutional rights of confrontation are implicated in the instant 
case.] 

• Napier v. State, 827 N.E.2d 565 (Ind. App. 2005) [Certificate of a breath test instrument’s 
inspection is not testimonial because it does not pertain to defendant’s guilt and is not one 
of the types of testimonial evidence listed by Crawford.] 

• People v. Kim, __N.E.2d__, 2006 WL 3377958 (Ill. App. 2 Dist. 2006) [Breathalyzer 
certification reports are not testimonial because the purpose was not to accuse the 
defendant of any particular crime and the certification meets the public record hearsay 
exception.] 

• People v. Kanhai, 8 Misc.3d 447 (N.Y. City Crim. Ct. 2005) [Certified copies of field 
unit inspection reports of tests performed by the NYPD technician on the intoxilyzer 
machine which was used to conduct the breath analyses of the defendant were admitted 
as business records. The court held that there was no Crawford violation when the 
persons making those statements in the report did not testify at trial.] 

• Green v. DeMarco, 11 Misc.3d 451 (N.Y. Sup. 2005) [Under New York law, even 
records that are prepared primarily for litigation are considered as business records if 
“there are other business reasons which require the records to be made.”  Therefore, a 
maintenance record of a breath testing instrument could be used for litigation, but it does 
not change the fact that the records are kept to make sure the instrument is working 
properly and not in need of replacement or repair.  The court held that the admission of 
such maintenance record to establish the foundation for the admissibility of the breath 
test results does not run afoul of Crawford.]    

• State v. Cook, 2005 WL 736671 (Ohio App. 6 Dist. 2005) [Documents that certified the 
working order of an alcohol breath test machine was not testimonial because they were 
not created in a prosecutorial setting and are similar to business records]; in accord State 
v. Shisler, 2006 WL 2846339 (Ohio App. 1 Dist. 2006); Rackoff v. State, __S.E.2d__, 
2006 WL 3345286 (Ga. 2006); Village of Granville v. Eastman, Slip Copy, 2006 WL 
3423372 (Ohio App. 5 Dist. 2006); State v. Greene, Slip Copy, 2006 WL 3350707 (Ohio 
App. 12 Dist. 2006); Pflieger v. State, 2007 WL 1062584 (Fla. App. 4 Dist 2007); Neal v. 
State, 281 GA.App. 261; Jarrell v. State, 852 NE 2d 1022 But see Village of Granville v. 
Graziano 2006 WL 2918577 (Ohio Mun. 2006) [Defendant was charged with operating a 
vehicle under the influence of alcohol (OVI).  Because Ohio case law requires that 
defendants to raise objections to admissibility of breath tests through a pre-trial motion to 
suppress, the court concludes that the suppression hearing in an OVI case is a “critical 
phase of the criminal proceeding” and therefore the Confrontation Clause applies.  The 
court holds that pre- and post-test instrument certifications are testimonial because “the 
very purpose of creating these documents is so that they may be used in court to 
demonstrate compliance with the pertinent regulations and to establish the reliability of 
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the test.”  The court then grants defendant’s motion to suppress the results of the test 
because the preparer of the documents did not testify. Note: on appeal the court held that 
such documents are non-testimonial.  See 2007 WL 764765 (Ohio App. 5 Dist. 2007)] 

• People v. Lebrecht, 2006 WL 2516973 (N.Y. App. Term 9 & 10 Dist. 2006) [In a 
prosecution for DWI, admission of certifications of the calibration record of the breath 
test instrument and of the simulator solution was proper even though people who 
prepared certificates did not testify.  Such certifications were not testimonial because they 
were prepared in the regular course of business and were not a result of structured police 
questioning.  However, the court notes that business records are not per se exempt from 
Confrontation Clause scrutiny: “most courts, and in our view correctly, read Crawford to 
require scrutiny of the contours of state law business record jurisprudence to determine 
whether such record, otherwise admissible as a business record under state law, 
nevertheless remains testimonial in nature, entitling an accused to confront its 
preparer.”]; see also State v. Fischer, __N.W.2d__, 272 Neb. 963 (Neb. 2007). 

• State v. Norman, 203 Ore.App. 1,6 (Or. 2005) [Certifications of the accuracy of the 
breath test machine are nontestimonial because they are not the kind of ex-parte 
examinations intended to be used to convict a particular defendant of a crime.  Rather, 
they are evidence of the accuracy of the test arrived at by the machine.] 

• State v. Howard, 2007 WL 1574413 (N.J. Super. A.D. 2007) [In DWI prosecution, 
certificate of analysis and simulator solution test certificate (one prepared months before 
defendant’s alcohol consumption was tested, the other prepared years prior) did not 
violate Crawford.  Documents were not prepared with any specific defendant in mind.] 

• Abyo v. State, 2007 WL 2285442 (Alaska App. 2007) [In prosecution for DWI, report 
showing that breath test machine was properly calibrated was nontestimonial because the 
report is mandated by the administrative rules, is created regardless of whether the 
machine is used and is not created in anticipation of litigation in a particular case.]  

   iii. Proof of Service 
• People v. Saffold, 26 Cal. Rptr.3d 190 (Cal. App. 2 Dist. 2005) [Although Crawford did 

not define the term “testimonial” in detail, there was a clear concern for the abuses which 
the historic confrontation clause was directed.  Where a deputy of the sheriff’s 
department’s completed proof of service as a routine function, statements regarding proof 
of service were deemed non-testimonial hearsay in the nature of authentication and the 
confrontation concerns were not present.] 

e. Prison Records / Records of Prior Conviction 
• People v. Taulton, 29 Cal. Rptr.3d 203 (Cal. App. 4 Dist. 2005) [“Records or copies of 

any state penitentiary, reformatory, county jail or city jail or federal penitentiary in which 
[defendant] has been imprisoned” are prepared to document acts and events relating to 
convictions and imprisonments.  Although they may ultimately be used in criminal 
proceedings, as the documents were here, they are not prepared for the purpose of 
providing evidence in criminal trials or for determining whether criminal charges should 
issue.”   The court differed with an opinion of another California appellate court in 
People v. Cervantes, 12 Cal. Rptr.3d 774, 782 (Cal. App. 2 Dist. 2004). The Taulton 
court held the test to be applied as to whether a statement is testimonial under Crawford 
is not “whether its use in a potential trial is foreseeable, but whether it was obtained for 
the purpose of potentially using it in a criminal trial or determining if a criminal charge 
should issue.”]; see also, Commonwealth v. Crapps, 64 Mass.App.Ct. 915 (2005); People 
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v. Benefiel, 128 P3d 1251 (Wash.App. 2006) [Admission of defendant’s prior judgment 
and sentence did not violate his Confrontation Clause rights, even though the clerk who 
attested the documents did not testify; the documents were nontestimonial public 
records.]; People v. Saucedo, 2007 WL 404878 (Cal. App. 6 Dist. 2007) [Agreeing with 
Taulton that documentary evidence of a prior conviction is not testimonial.] 

• People v. Shreck, 107 P.3d 1048 (Colo.Ct.App. 2004) [affidavits verifying the 
authenticity of documents demonstrating defendant’s prior convictions are not 
testimonial]  

• Peterson v. State, 911 So.2d 184 (Fla. App. 1 Dist. 2005) [Department of Corrections 
records are not testimonial and admissible to determine defendant’s status for felony 
sentencing purposes and not in violation of his confrontation right]; in accord, Desue v. 
State, 908 So.2d 1116 (Fla. App. 1 Dist. 2005). 

• State v. King, 146 P3d 1274, (Ariz.App.Div.2 2006) [Records of prior DUI convictions 
and records showing that defendant’s license had been suspended are not testimonial; 
they are public records akin to business records, maintained regardless of possible use in 
criminal prosecution.  Note: the court distinguishes these records from breathalyzer 
calibration records, noting that these records relate to specific individuals, not a piece of 
machinery.] 

• People v. Brown, 2006 WL 2767016 (Cal. App. 1 Dist. 2006) [Admission of defendant’s 
rap sheet did not violate Crawford because the purpose of the records “was not to provide 
evidence to be used at trial but to allow law enforcement officers to track necessary 
information and communicate with each other.” 

i. Booking Records 
• Johnson v. Renico, 314 F.Supp.2d 700 (E.D. Mich. 2004) [Petitioner and another’s 

statements to the police during their respective bookings were admitted into evidence 
pursuant to the business record exception. By their nature, these statements were not 
testimonial and their admission would not violate the holding in Crawford.  Note: These 
statements are clearly non-testimonial, but may not constitute a business record under 
New York state law.  See, Johnson v. Lutz, 253 N.Y. 124 (1930)]. 

 
f. Medical Records 

• People v. Rogers, 8 A.D.3d 888 (N.Y.A.D. 3 Dept. 2004)  [The court sanctioned the 
admission of the victim’s hospital records. “Although statements made by the victim to 
the medical personnel were hearsay, such records are admissible under the business 
records exception, as long as they are germane to the patient’s subsequent medical 
treatment and diagnosis.” In contrast, a report giving the results of test for the victim’s 
blood was improperly admitted as a business record.] *See Rogers under testimonial 
“reports” section. See also Commonwealth v. Curran, 857 N.E.2d 507 (Mass. App. Ct. 
2006) [Hospital records of the victim are non-testimonial because they are made to 
evaluate victim’s condition, not in anticipation of prosecution.] 

g. Autopsy Reports 
• U.S. v. Feliz, 467 F.3d 227 (C.A. 2 2006) [In prosecution for conspiracy to commit 

murder (among other offenses), the government introduced nine autopsy reports through 
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the testimony of a doctor who had not conducted the autopsies.  The doctor used the 
autopsy reports as a basis for his testimony regarding the causes of death of the victims.  
Defendant objected on Confrontation Clause grounds to the admission of the reports.  
Reasoning that records created solely in anticipation of litigation will not qualify as 
business records, the Court of Appeals held that “where a statement is properly 
determined to be a business record as defined by Fed.R.Evid.803(6), it is not testimonial 
within the meaning of Crawford, even where the declarant is aware that it may be 
available for later use at trial.” Because the autopsy reports were properly admitted as 
business records, they were not testimonial.  The court further holds that statements 
properly admitted as public records are not testimonial.]; in accord, Clarke v. Goord, 
2007 WL 2324965 (EDNY 2007); Pierce v. State, 2007 WL 2325619 (Tex.App.-Waco 
2007). 

• People v. Bryant, 27 A.D.3d 1124 (N.Y.A.D. 1 Dept 2006) [Autopsy report was properly 
admitted in evidence as a business record and does not for the most part constitute 
testimonial evidence]; see also People v. Durio, 7 Misc.3d 729 (N.Y. Sup. 2005) [Under 
NY law, autopsy reports are considered business records pursuant to CPLR 4518 and the 
Office of the Chief Medical Examiner is an independent agency in which their business is 
to “investigate unnatural deaths.”  In this case, the autopsy report was not generated at the 
prosecution’s request and the fact that the report might be used in a trial does not 
necessarily mean that it was “composed for that accusatory purpose.”  Finally, it would 
be against society’s interest to treat autopsy reports as inadmissible hearsay merely 
because the examiner is unavailable, especially where years may pass between the 
autopsy results and the actual trial, and the examiner may have regularly performed 
hundreds of autopsy reports.]  

• State v. Anderson, ____So.2d____, 2006 WL 3079094 (La.App. 2 Cir., 2006) [In murder 
prosecution, the person who prepared the autopsy report was unavailable; the entire 
report was read to the jury.  On appeal, the court held that the report was nontestimonial 
because the information contained therein was routine, descriptive and nonanalytical.] 

• Perkins v. Alabama, 897 So.2d 457 (Ala. Crim. App. 2004) [Autopsy report was prepared 
by medical examiner who had since retired. Court held that autopsy report was business 
record. Other personnel from Alabama’s Department of Forensic Sciences gave 
testimony at trial as to conclusions and opinions based on retired medical examiner’s 
report. The retiring doctor’s report was non-testimonial and the admission of other 
personnel’s statements were not violative of Confrontation Clause.]; but see Smith v. 
State, 898 So.2d 907 (Ala. Crim. App. 2004) [Court found that although the autopsy 
report was admissible under the business records exception, the defendant’s confrontation 
rights were violated because the cause of death was a crucial element of the charge 
against the defendant and defendant did not have an opportunity to cross-examine the 
pathologist who determined the cause of death in the report. However, the court found 
this violation to be harmless error.] 

• Rollins v. State, 866 A.2d 926 (Md. App. 2005) [Medical examiner who did not perform 
autopsy may render opinion based on objectively ascertainable findings contained in 
report; opinion in autopsy report falls squarely within business records exception as non-
testimonial hearsay]; see also, State v. Lackey II, 280 Kan. 190 (2005) [Agreeing with the 
Rollins case, the court held that “factual, routine, descriptive, and nonanalytical findings 
made in an autopsy report are nontestimonial and may be admitted without the testimony 
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of the medical examiner.”  The court also noted that any speculations, contrasted 
opinions or conclusions “drawn from the objective findings in the report are testimonial 
and subject to the Sixth amendment right of cross-examination”]; State v. Craig, 110 
Ohio St.3d 306 (2006) [Autopsy reports are nontestimonial business records.  Therefore 
the doctor’s testimony regarding the autopsy findings, the test results and her opinion as 
to the cause of death did not violate defendant’s Confrontation Clause rights.] 

• Moreno Denoso v. Texas, 156 S.W.3d 166 (Tex.App.-Corpus Christi 2005) [Autopsy 
report properly admitted as business and public record. The fact that the medical 
examiner who prepared autopsy report had died at time of trial and the defendant had no 
opportunity to cross-examine did not constitute a Crawford violation. The autopsy report 
in this case did not fall within the categories of testimonial evidence as described in 
Crawford. The court significantly did not consider whether the preparer of the report 
objectively believed that the autopsy would be later used at trial.] 

• U.S. v. Krieger, 2007 WL 1532087 (S.D.Ill. 2007) [The Forensic Pathologist who 
conducted the autopsy of victim left the country before trial and was unavailable to 
testify. The government offered into evidence physical samples taken from the victim 
during the autopsy (blood, bile, etc).  Defendant claimed Crawford error because she was 
unable to cross examine the pathologist regarding his procedures used to retrieve and 
package the samples.  On appeal, the court held that the government intended only to 
offer physical products of the pathologist’s examination, not his autopsy report or 
conclusions, and such physical evidence is non-testimonial.  Note, however, that the court 
suggests that the autopsy report itself would be considered testimonial evidence, and 
inadmissible without testimony of the pathologist.]  

• People v. Freycinet, 2007 WL 1775674 (NYAD 2 Dept 2007) [“The trial court properly 
determined that the non-opinion portion of the autopsy report was nontestimonial in 
nature…and, thus, was admissible under the business record exception to the hearsay rule 
even though the doctor who had prepared the report was unavailable.”] 

 
h. Rape Kits 

• Fencher v. State, 931 So.2d 184 (Fla. App. 5 Dist. 2006) [The admission of a rape kit 
without testimony of the nurse who collected the actual samples did not violate the 
defendant’s right to confrontation.  The forensic scientist who performed the exams and 
DNA analysis testified at length and was subject to cross-examination regarding the chain 
of custody and procedures.] 

 
i. Miscellaneous 

• People v. Liner, 2006 WL 2975579 (N.Y.A.D. 1 Dept. 2006) [In trial for criminal 
possession of a weapon, burglary and larceny, two trespass notices barring defendant 
from entering a chain of drugstores were properly admitted as business notices.  The 
court reasoned that, even if one purpose of creating the notices was to prove at a later trial 
that defendant knew his entry was unlawful, the notices were not prepared by or for law 
enforcement, were not created solely for the purpose of criminal prosecution and were 
created before defendant’s arrest.]; see also State v. Bellerouche, 129 Wash.App. 912 
(2005).   

• U.S. v. Rankin, 64 M.J. 348 (U.S. Armed Forces 2007) [In military court-martial 
proceeding for unauthorized absence, documents were admitted under the business 
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records exception to prove that defendant was absent.  In assessing defendant’s 
Confrontation Clause claims on appeal, the court follows the following process: “First, 
was the statement at issue elicited by or made in response to law enforcement or 
prosecutorial inquiry? Second, did the “statement” involve more than a routine and 
objective cataloging of unambiguous factual matters? Finally, was the primary purpose 
for making, or eliciting, the statements the production of evidence with an eye toward 
trial?”  The court concludes that most of the documents were nontestimonial. Note: the 
court employs the Davis primary purpose test not to ascertain whether there was an 
ongoing emergency when the documents were created, but rather to determine whether 
the documents are testimonial.] 

• U.S. v. Ramirez, 2007 WL 779260 (10th Cir., 2007) [Receipts from private business 
transaction are non-testimonial.] 

• People v. Barno, 2007 WL 1448732 (Cal.App. 4 Dist. 2007) [Car repair bill is a non-
testimonial business record.] 

• State v. Sherman, 2007 WL 1417411 (Wash.App.Div. 2 2007) [In prosecution for theft of 
a drill from Sears, the trial court admitted a report completed by a Sears loss prevention 
employee following the incident. On appeal, the court held that this report was properly 
admitted as a business record and did not violate defendant’s Confrontation Clause rights 
because it was completed in the normal course of business, not at the behest of law 
enforcement.  The information included in the report was relevant to the business of the 
company, independent of any relevance it had to the criminal proceeding.  Furthermore, 
the employee did not know defendant or identify him by name in the report.]   

• U.S. v. Kilbride, 2007 WL 1589561 (D.Ariz. 2007)  
 

5. Public Records 
• Moreno Denoso v. State, 156 S.W.3d 166 (Tex. App. 2005) [Court held that an autopsy 

report was admissible under the public record and business record exception.  Defendant 
argued that the report was admitted in violation of his right to confrontation because the 
report’s author had died prior to trial.  The court reasoned that the autopsy report was not 
testimonial because it did not fall into any of the categories of testimonial evidence as 
described by Crawford.] 

• Barela v. Texas, 2004 WL 2192604 (Tex. App.-El Paso 2004) [Defendant appealed from 
a conviction of aggravated robbery, claiming that his Sixth Amendment rights were 
violated when trial court admitted, during the punishment phase, copies of the indictment, 
the stipulated guilty plea, the change of plea order, the order that defendant failed to 
appear for sentencing and judgment, and the bench warrant for his arrest for failure to 
appear. Court found exhibits to be non-testimonial, and ruled that because the documents 
fell within the public records expression, all documents were admissible.] 

• State v. Dedman, 102 P.3d 628 (N.M. 2004) [Even though a government official prepared 
the blood alcohol report in this DWI case, the court held that it was not testimonial 
because it was not produced for trial.  Defendant’s blood alcohol report qualified as a 
public record because it was prepared in a non-adversarial setting and neither for 
investigative or prosecutorial purposes.] 

• Sproule v. State, 927 So.2d 46 (Fla. App. 4 Dist. 2006) [Driving records are 
nontestimonial because they qualify as a report of a public office or agency and thus 
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considered as a public record exception to the hearsay rule]; in accord Card v. State, 927 
So.2d 200 (Fla. App. 5 Dist. 2006) [Agreeing with Sproule that driving records are non-
testimonial.  Defendant argued that driving records are testimonial hearsay and his 
confrontation right was violated when his driving record was introduced at trial without a 
showing that the records custodian of the Department of Highway Safety and Motor 
Vehicles (DHSMV) was unavailable and he that he had a prior opportunity for cross-
examination.  “A driving record properly authenticated by the DHSMV does not seem to 
us to be testimonial because it is not accusatory and does not describe specific criminal 
wrongdoing of the defendant.  Rather, it merely represents the objective result of a public 
records search.  Driving records are kept in Florida for the public benefit and are not 
solely prepared for trial purposes.”]. 

• State v. Kronich, 128 P.3d 119 (Wash. App. 2006) [Court held that driving records were 
similar to public records, which are non-testimonial.  The court also noted that “Crawford 
did not change the law pertinent to admission of nontestimonial hearsay that falls within a 
hearsay exception.”]; see also State v. N.M.K., 118 P.3d 368 (Wash. App. 2005) [The 
certification of a non-existence of a driver’s license falls within the public records 
exception to hearsay.]; Hardin v. State, 2006 WL 2682638 (Fla. App. 1 Dist.) [Citing 
Card v. State, 927 So. 2d 200, the court holds that a certified copy of defendant’s driving 
record is not testimonial hearsay.]; State v. Davis, 211 Or.App. 550 (2007). 

• USA v. Luna-Rodriguez, Slip Copy 2006 WL 2686679 (Ct. App. 9th Cir. 2006) 
[Admission of defendant’s foreign birth certificate and attestations to the certificate’s 
authenticity did not violate Crawford because the documents are not testimonial.] 

 
a. Immigration Files 

• U.S. v. Lara-Ibanez, Slip Copy, 2006 WL 3086699 (C.A. 10, Wyo., 2006) [In trial for 
being in the U.S. after having been previously deported, defendant’s immigration file 
(which included a warrant of deportation and a Certificate of Nonexistence of a Record) 
was introduced into evidence under the public records exception to hearsay.  The Court 
of Appeals, citing language from Rhenquist’s concurring opinion in Crawford, upholds 
the admission of the records as nontestimonial hearsay.) 

 
6. Impeachment 

• State v. McClanahan, 120 Wash. App. 1065 (2004) [Impeachment of defendant’s good 
character was not testimonial in nature. Defendant was accused of sexually abusing his 
daughter when she was in the second grade. Defendant testified on his own behalf saying 
he would not hurt any little child, let alone his own daughter. The prosecutor asked 
defendant whether he had ever had sex with another named girl when she was thirteen. 
The named girl declined to testify at defendant’s trial. The Court held that there was good 
faith basis for the asking of the question and that there was no Confrontation Clause 
violation.] 

• People v. Moye, 13 A.D.3d 1123 (N.Y.A.D. 4 Dept. 2004) [Prior inconsistent statement 
by defendant’s original counsel at arraignment can be used for purposes of 
impeachment.]   
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7. Admission of Party 

• Torres v. Roberts, 2007 WL 1662645 (D. Kansas 2007) [Defendant in prosecution for 
child abuse did not testify. The trial court admitted statements made by defendant to 
various law enforcement agents.  Defendant argued on appeal that these statements were 
testimonial, and their admission forced him to choose between forgoing his 5th 
Amendment right against self-incrimination to confront these statements or exercising his 
right and thus allowing the testimonial statements in, in violation of his right to 
Confrontation.  The court held that the Sixth Amendment does not guarantee a right to 
“confront oneself,” and therefore defendant’s rights were not violated by the admission of 
his out of court statements.]     

i. Adoptive Admissions 
• People v. Combs, 101 P.3d 1007 (Cal. 2004) [Where a defendant ratifies by silence the 

statements of another, this constitutes an adoptive admission. Adoptive admissions do not 
violate Crawford.] 

• Globe v. State, 877 So.2d 663 (Fla. 2004) [Co-defendants gave a tape recorded 
confession together and defendant never contradicted any of co-defendant’s statements at 
that time.  “Instead of contradicting Busby’s (co-defendant) statements, Globe verbally 
affirmed what Busby said and added significant details to Busby’s statement.”  The 
statements were properly admitted as adoptive admissions and they do not implicate the 
Confrontation Clause]; abrogation recognized by, State v. Hernandez, 875 So.2d 1271 
(Fla. 2004) [The Hernandez court declined to follow Globe because it was based on the 
Ohio v. Roberts decision which was overruled by Crawford.  “Accordingly the trial court 
correctly ruled that admission of the co-defendant’s out-of-court statements while in 
police custody would violate the Confrontation Clause.”  When statements are made in a 
police controlled situation, such as a taped phone conversation between co-defendants, 
the statements are inadmissible as adoptive admissions because they are the “direct 
product” of police interference in order to make the defendant incriminate himself.  
Furthermore, even if the statements were admissible under the hearsay exception for 
adoptive admissions, defendant must still have an opportunity to cross-examine the co-
defendant regarding that statement.]   

 
8. Expert Opinions 

• Howard v. Walker, 2004 WL 1638197, *10 (W.D.N.Y. 2004) [An expert doctor was 
permitted to review non-testimonial statements in forming an expert opinion regarding 
the victim’s cause of death. The court ruled that “while the ramifications of Crawford 
have yet to be fully developed, this Court declines to extend Crawford to preventing an 
expert in a criminal case from ever reviewing non-testimonial statements in forming an 
expert opinion.”] 

• People v. Miller, 2004 WL 2534367 (Mich. App. 2004) [Mother convicted of murder of 
eleven-week-old daughter claimed that witness doctor’s reliance on the report of non-
witness pathologists violated her right to confrontation. Court found that a report 
completed by one pathologist at the request of another for the investigative purpose of 
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determining victim’s cause of death is not testimonial. Court defined testimonial evidence 
as “in the nature of testimony” and stated that evidence is testimonial when it is “elicited 
from a witness in contrast to documentary evidence or real evidence.” The court 
concluded that an autopsy report documenting doctor’s medical observations clearly did 
not meet this definition.] 

• People v. Goldstein, 6 N.Y.3d 119 (2005) [The admission of prosecution’s forensic 
psychiatrist’s testimony regarding the background information upon which she relied in 
arriving at her expert opinion as to defendant’s sanity was properly admitted.  The court 
found that Crawford implicitly distinguishes background information upon which an 
expert relies to form an opinion from that of testimonial hearsay directed towards proof 
of defendant’s guilt or innocence.  But, the defendant’s constitutional right to be 
confronted with the witnesses against him in his murder prosecution was violated when 
that same psychiatrist recounted statements made to her by people who were not 
available for cross-examination.] 

• In Re Julio D., 2004 WL 2786375 (Cal. App. 4 Dist. 2004) [“Crawford did nothing to 
undermine the long and established rule that experts can testify to their opinions on 
relevant matters, and, if questioned, relate the information and sources on which they 
draw in forming those opinions. The reason is two-fold: The expert is available for full 
cross-examination on the matter to which he or she is testifying: his or her opinion.  
Secondly, the materials on which he or she draws in forming an opinion are not elicited 
for the truth of their contents; at the most they are examined for purposes of assessing 
what weight that expert’s opinion, resting on those materials, should carry.”]; see also, 
Delaware v. Fensterer, 474 U.S. 15, 19 (1985); People v. Thomas, 130 Cal.App.4th 1202 
(Cal. App. 4 Dist. 2005); People v. Flores, 2007 WL 404913 (Cal.App.1 Dist. 2007). 

• Schoenwetter v. State, 2006 WL 1096646 (Fla. 2006) [Trial court did not err in allowing 
a medical examiner who did not perform the actual autopsy to testify regarding his 
opinion as to cause and manner of the victim’s death during the penalty phase of a capital 
murder trial.]; see also State v. Palestino, Slip Copy 2006 WL 2807035 (N.C. App. 2006) 
[Testimony of agent regarding results of a chemical analysis performed by a non-
testifying agent is not testimonial.] 

• US v. Diaz, Slip Copy, 2006 WL 2699042 (N.D. Cal. 2006) [A testifying expert’s 
reliance on out-of-court statements does not violate defendant’s Confrontation Clause 
rights.]  

• Bodenburg v. Conway, 2007 WL 2295812 (EDNY 2007) [Expert witnesses are permitted 
testify to opinions based on hearsay without violating the Confrontation Clause.  
Therefore, it was not Crawford error to permit physicians to testify regarding decedent’s 
cause of death, when their opinion was based in part on hearsay evidence gathered from 
detectives.]   
 9.   Sex Offender Risk Assessment Proceedings 

• People v. Brown, 5 Misc.3d 440 (N.Y. Co. Ct. 2004) [The victim’s statements made to a 
probation officer in preparation of defendant’s pre-sentence investigation report were not 
testimonial. These statements were not made to a police officer in preparation for a 
criminal trial or in support of a conviction. The statements were made after the 
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defendant’s trial and conviction. Neither the victim nor the probation officer had any 
incentive to exaggerate the allegations to secure a conviction.]  
 
B. Statements Deemed Testimonial 
 

1.  Statements of a Co-conspirator or Co-defendant  
• U.S. v. Saner, 313 F. Supp.2d 896 (S.D. Ind. 2004) [Statement by competitor in criminal 

anti-trust trial of bookseller alleged to have conspired with defendant to fix prices made 
to Justice Department Attorney tending to show existence of conspiracy is inadmissible 
when competitor is unavailable to testify at trial due to invocation of his Fifth 
Amendment right against self incrimination.  Although competitor was not in custody at 
time of statements, the term interrogation as used in the colloquial sense in Crawford, not 
in the narrow technical legal sense as in Miranda v. Arizona. The involvement of the 
prosecutor in the procuring of the ex parte statement from the competitor “with an eye 
toward trial” presents the risk of prosecutorial abuse that the Supreme Court highlighted 
in Crawford. Such statements must also be testimonial.]  

• Hale v. State, 139 S.W.3d 418 (Tex. App.-Ft. Worth 2004) [Written inculpatory 
statement of co-defendant/accomplice taken by police officers in the course of their 
investigation are “testimonial” for purpose of Confrontation Clause analysis. Such 
statement is inadmissible in prosecution against defendant, where accomplice swore by 
affidavit that he would assert his right not to testify at defendant’s trial and defendant had 
no prior opportunity to cross-examine accomplice concerning the statement.] 

• State v. McConnell, 2006 WL 2820916 (Or.App. 2006) [Admission of statements made 
by unavailable co-defendant in response to police interrogation violated Crawford, and 
the error was not harmless.] 

 
i. Guilty Plea of a Co-defendant 

• U.S. v. Massino, 319 F. Supp. 2d 295 (E.D.N.Y. 2004) [Guilty pleas of co-defendants in 
RICO trial are testimonial statements, inadmissible against the defendant unless there is 
an opportunity to confront/cross-examine co-defendants]; see also, State v. Allen, 2004 
WL 1353169 (Ohio App. 8 Dist. 2004); U.S. v. McClain, 377 F.3d 219 (2 Cir. 2004) 
[Ruling that guilty plea allocutions of co-conspirator’s were testimonial, but upholding 
conviction because admission was harmless error in light of overwhelming evidence.]; in 
accord, People v. Douglas, 4 N.Y.3d 777 (2005). 

• People v. Hardy, 4 N.Y.3d 192 (2005) [Despite the fact that Crawford failed to define 
testimonial statements, plea allocutions are ‘plainly testimonial’ in nature.  Therefore, 
trial court violated defendant’s Sixth Amendment right by admitting co-defendant’s plea 
allocution.]  

• People v. Woods, 9 A.D.3d 293 (N.Y.A.D. 1 Dept. 2004) [Where co-defendant invoked 
his Fifth Amendment right not to testify, co-defendant’s plea allocutions identifying his 
accomplices as “A and B” and admitting guilt to the crime of robbery in the first degree, 
was improperly admitted at defendant’s trial.] 
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2. Statements Made to Civilians (non-law enforcement agent) 
 a. Child’s Statements 
  i. To Family Members  

• In re E.H., 823 N.E.2d 1029 (Ill. App. 1 Dist. 2005) [In a delinquency proceeding, a 
minor defendant was charged with two counts of aggravated criminal sexual abuse and 
aggravated criminal sexual assault. Statements made by a child victim to her grandmother 
were testimonial in nature and improperly admitted at trial. These statements constituted 
an assertion used as the basis of the inference to establish the fact of sexual assault and  
present the exact problem the Sixth Amendment was designed to prevent. The court held 
that it was the nature of the testimony, not the official or unofficial nature of the person 
testifying, that should determine the applicability of confrontation rights under 
Crawford.]  *Note that this case was decided prior to Davis. 

 
ii. To Medical Personnel 

• In re T.T., 815 N.E.2d 789 (Ill. App. 1 Dist. 2004) [An Illinois statute permitting the 
admission of an out of court statement made by a child victim who is unable to testify in 
a sexual abuse case held to be violative of defendant’s confrontation right.  Child’s 
statements to doctors describing course of symptoms or pain or general characteristic of 
the assault were not testimonial in nature, but child’s statements identifying perpetrator 
was testimonial.] 

iii. To Social Worker / Multi-disciplinary team member 
• Snowden v. State, 846 A.2d 36 (Md. App. 2004) [Statements of children given by social 

worker at trial were testimonial. The children were interviewed for the express purpose of 
developing their testimony under the relevant Maryland statute in a child sexual abuse 
case that provides for the testimony of certain persons in lieu of a child. Appellant is 
entitled to new trial where the state will be prohibited from introducing any testimonial 
hearsay declaration of a person who is unavailable to testify and where the defendant did 
not have an opportunity to cross-examine the unavailable declarant.] 

• In re Rolandis G., 817 N.E.2d 183 (Ill. App. 2 Dist. 2004) [Statement by child to child 
advocacy worker, a private citizen, with police officer watching through a two-way 
mirror is testimonial]; State v. Courtney, 682 N.W.2d 185 (Minn. App. 2004), reversed 
on other grounds, 696 N.W.2d 73 (Minn. 2005) [Video taped statement of child victim to 
CPT, during which police officer observed by satellite and advised CPT on specific 
questions to ask deemed testimonial]; in accord Contreras v. State, 910 So.2d 901 (Fla. 
App. 4 Dist. 2005) [Statement was videotaped and police detective was in the other room, 
but connected electronically to suggest questions.  Interview conducted by a CPT with a 
child victim is indistinguishable from an ordinary police interrogation and thus 
testimonial.] 

• People v. Warner, 14 Cal. Rptr.3d 419 (Cal. App. 3 Dist. 2004) [Three-year-old girl told 
mother that her stepfather touched her vagina. The mother called Child Protective 
Services who had the minor interviewed by a multi-disciplinary interviewer center 
(MDIC) specialist. The interview was admitted at trial. The appellate court found the 
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interview to be a testimonial statement. Although the MDIC interview was not intended 
solely as an investigative tool for criminal prosecutions (interview is designed to reduce 
trauma to the child and to ensure that children in need of services are identified and 
referred appropriately), that is one of its purposes. A detective observed the interview and 
it was reasonably expected that the interview would be used to prosecute at trial. MDIC 
interview is similar to police interrogation]; see also People v. Sisavath, 13 Cal. Rptr.3d 
753 (Cal. App. 5 Dist. 2004) [Videotaped interview of child victim was taken after the 
prosecution was initiated, attended by both the prosecutor and investigator, and 
conducted by a person trained in forensic interviewing inside a facility designed 
specifically for interviewing children suspected of sexual abuse.  Statement was 
testimonial.] 

• State v. Blue, 2006 WL 1770577 (N.D. 2006) [Videotaped discussion between a four-
year-old and a forensic interviewer was considered testimonial.  The interview was 
conducted by a forensic interviewer while a police officer watched the interview in 
another room.  The officer also received the videotape immediately after the interview 
was over. It is clear that the forensic interviewer was “like the 911 operator in Davis ... 
acting in concert with or as an agent of the government.” Looking to Davis, the North 
Dakota Supreme Court held that there was “no ‘ongoing emergency’ and the primary 
purpose of the videotaped interview in this case was to ‘establish or prove past events 
potentially relevant to a later criminal prosecution.’” Therefore, the videotape recording 
of the child victim was a testimonial statement.] 

• State v. Krasky, 2006 WL 2806573 (Minn. App. 2006) [On remand from the Minnesota 
Supreme Court for reconsideration in light of State v. Bobadilla, 709 N.W. 2d 243 (Minn. 
2006) and State v. Scacchetti, 711 N.W. 2d 508 (Minn. 2006), the court considers the 
admissibility of statements made by a child victim to a nurse practitioner.  The nurse 
practitioner interviewed the child at the request of a detective and child protection worker 
during an investigation into allegations of sexual abuse of a child by her father.  At the 
inception of the investigation, the child was already in foster care and the father’s 
parental rights had been terminated.  Although the detective was not present during the 
interview, he watched a videotape of the interview shortly thereafter.  Reasoning that (1) 
the nurse practitioner was at least “acting in concert with” the government at the time of 
the interview and (2) there was no longer an “ongoing emergency” under Davis (because 
the child had already been removed from the father’s custody) the court holds that the 
statements were testimonial.  The court reasons, “Davis makes evident, when the 
government questioning concerns past events potentially relevant to later criminal 
prosecution, that there is no occasion for a broad inquiry into competing possible future 
uses of information other than prosecution.”] This decision reverses the earlier decision 
of State v. Krasky, 696 N.W.2d 816 (Minn. App. 2005) [Holding that the videotaped 
statement was non-testimonial because there is “no indication that T.L.K. thought that her 
statements might be used in a later trial,” and noting that the detective never interrupted 
or directed the interview or examination 

• State v. Hooper, 2006 WL 2328233 (Idaho App. 2006) [Defendant appealed his 
conviction for lewd conduct with a minor (A.H.) claiming that his right to confrontation 
was violated when the trial court admitted a videotaped interview of the child victim who 
was found unavailable to testify.  A nurse at the Sexual Trauma Abuse Response Center 
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conducted the taped interview while a police officer watched from another room.  After 
the interview, the nurse also consulted with the officer to make sure all the desired 
questions were asked and even went back into the interview room to ask more questions.  
On appeal, the court determined that the interview was more akin to the interviews in 
Crawford and Hammon rather than the 911 call in Davis.  “A.H. gave her statement 
several hours after the alleged criminal event; it was not a plea for assistance in the face 
of an ongoing emergency, but a recitation of events that occurred earlier that day.  A.H. 
was separated from the perpetrator in a safe, controlled environment and responded 
calmly to the questions.”  The one distinction from Crawford, Hammon, and Davis is that 
A.H. was interviewed by a nurse and not a police officer.  However, it is clear that the 
nurse acted in concert with the police to gain evidence and was aware that the purpose of 
the interview was in preparation for trial.  The State argued that a six-year-old child 
victim would not have understood that her statements would be later used at trial and thus 
it should not be considered testimonial.  In response, the court noted that such a claim has 
been discredited by Davis, because the focus is “not at all on the expectations of the 
declarant but on the content of the statement, the circumstances under which it was made, 
and the interrogator’s purpose in asking questions.”] ; see also Missouri v. Justus, 205 
S.W. 3d 872 (Mo., 2006) [holding, in part, that videotaped testimony taken from a child 
by a licensed social worker, admittedly for law enforcement purposes, was inadmissible 
because “there was not an ongoing emergency and because the primary purpose of the 
interrogations was to prove past events potentially relevant to a later criminal 
prosecution.”]; State v. Buda, 912 A.2d 735 (N.J. Super, 2006) [holding an injured child's 
statement to a social worker was inadmissible through the testimony of a social worker 
but a similar statement was admissible through the testimony of the child's mother.] 

• U.S. v. Gardinier, 2007 WL 1650053 (U.S. Armed Forces 2007) [Statements made by 
child victim to sexual assault nurse examiner were testimonial hearsay, and their 
admission into evidence was error, where nurse examiner, who specialized in conducting 
forensic medical examinations, performed a forensic medical exam on victim at the 
behest of law enforcement with the forensic needs of law enforcement and prosecution in 
mind.] 

• In the Interest of S.R., 920 A2d 1262 (Pa.Super., 2007) [Statement of four year old child 
to her mother indicating she was sexually abused by her uncle was nontestimonial and 
properly admitted under the state’s Tender Years Statute.  However, statements made by 
the child during an interview with a ‘forensic specialist’, which was conducted while an 
officer watched from behind one-way glass, was testimonial.  The court reasons that it is 
hard to imagine that this interview “could be anything other than a step in the 
government’s effort to prepare testimony for court,” and concludes that the interview was 
the functional equivalent of a police interrogation. The court rejects the argument that the 
test turns on how the person questioned views the interrogation, and adopts the view that 
the relevant perspective is based on an objective view of the circumstances.] 

b. Statements to Medical Personnel  
• State v. Annyas, 2006 WL 2724070 (Wash. App. Div. 1 2006) [Defendant was convicted 

of the kidnapping and attempted murder of her mother.  The victim did not call 911 until 
two days after the incident, at which time a medical technician and police officer 
responded.  Victim was taken to the hospital, where she was examined by a doctor while 
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a police officer was present.  At trial, victim refused to testify and the trial court 
permitted the medical technician and doctor to testify regarding statements made by 
victim during their examinations.  On appeal, the court determined that the purpose of the 
victim’s contact with medical providers was for both investigatory and treatment 
purposes, but that the primary purpose of the victim’s call to 911 was for prosecutorial 
purposes.  Therefore the statements were testimonial and their admission violated 
defendant’s Sixth Amendment confrontation rights.  However, the admission was 
harmless because the statements were cumulative of properly admitted evidence.] 

• Medina v. State, 2006 WL 2830167 (Nev. 2006) [Holding that statements made by a rape 
victim to a Sexual Assault Nurse Examiner were testimonial.  The court reasons that 
SANE nurses do not provide medical treatment, rather their duty is to gather evidence for 
possible criminal prosecution.  Therefore the nurse was a “police operative.”  However, 
the admission of the nurse’s testimony was harmless error.] But see Commonwealth v. 
Hartsfeld, 2007 WL 29385 (Ky.App. 2007) [Holding that statements made to a SANE 
nurse were nontestimonial because they were made for the purpose of diagnosis and 
treatment.]   

 
3. Statements Made to Law Enforcement 

   a. No “Ongoing Emergency” 
• Davis v. State, 2006 WL 2873045 (Tex.Crim.App. 2006) [Defendant’s neighbor called 

911 to report that there was screaming and hitting noises coming from defendant’s house.  
The responding police officers opened the door to defendant’s house and told the 
complaining witness to run out of the house.  One officer handcuffed defendant while the 
other officer interviewed the complaining witness.  The complaining witness did not 
testify at trial, and the trial court permitted an officer to testify regarding what the 
complainant reported.  On appeal, the court held that, at the time of the interview, the 
circumstances objectively indicated that the emergency was over, so the statements were 
testimonial and erroneously admitted.  However, the admission was harmless error.] 

• US v. Billingslea, Slip Copy, 2006 WL 3201100 (C.A. 11, Fla., 2006) [A witness picked 
defendant out of a photo array as the person he saw fleeing the bank robbery.  The 
witness died before trial, and his photo id was admitted into evidence.  On appeal, the 
court held the identification was testimonial in light of Davis because there was no 
ongoing emergency at the time.  The primary purpose was to establish facts for criminal 
prosecution.  The case is remanded for a new trial.]  

• State v. Miles, 2006 WL 2742571 (Or. App. 2006) [Officer who responded to a domestic 
abuse call testified at trial regarding statements made by victim.  Victim refused to 
testify.  On appeal, the court held that there was no ongoing emergency when the 
statements were made because defendant had already left victim’s house, so the 
statements were testimonial.]    

• Raile v. People, __P3d__, 2006 WL 3350809 (Colo. 2006) [Police responded to a call for 
an ‘in progress burglary’ where ‘the suspect may still be inside.’  When officers arrived, 
declarant was on the porch of the premises and told the officer that defendant was 
“around back.”  Defendant was apprehended, and police took statements from declarant, 
who indicated that defendant had assaulted her.  Declarant did not testify, and her 
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statements to police were admitted as excited utterances.  On appeal, the court holds that 
the admission of these statements violated defendant’s Confrontation Clause rights.   
Analyzing the statements from the point of view of an objective reasonable witness, the 
court holds that there was no ongoing emergency at the time the statements were made.  
The court notes that at the time declarant spoke with the police, she was alone on the 
front porch (like the declarant in Hammon); she did not ask for help, but rather indicated 
that defendant was “around back”; the statements were relayed in the past tense in 
response to police questioning; there was nothing in her answers that would resolve a 
then-existing problem.  Any emergency ended once police had control of the situation.  
The court refuses to consider whether the officer thought there was an ongoing 
emergency, concluding that “we look to whether a reasonable decalrant would perceive 
an emergency when [declarant] made her statements and whether [declarant’s] statements 
were made in response to that emergency.]  Compare with People v. Nieves-Andino, 
2007 WL 1834786 (NY 2007). 

• People v. Zuniga, 2007 WL 576138 (Cal.App. 6 Dist. 2007) [A few hours after a robbery, 
a nontestifying victim approached a parked police car and reported the incident to the 
officer.  At trial, the officer was permitted to testify regarding all of the statements made 
by the victim, which included a general description of what happened and who was 
involved and also details such as the color of the gun used and which perpetrator entered 
the apartment first.  Applying the Davis primary purpose test, the appellate court declares 
that while the responses to the officer’s initial inquiries regarding the basic facts of the 
situation (such as whether weapons were involved and whether the perpetrators were still 
in the vicinity) were nontestimonial, as soon as the officer gathered enough information 
to figure out that the incident happened hours—rather than minutes---ago and that there 
was no ongoing emergency, the responses were testimonial.  However admission of these 
statements, while in error, was harmless.]   

• State v. Graves, 2007 WL 1139471 (Or.App. 2007) [Statements made by victim and her 
child to the responding officer were testimonial in light of Davis because they were not 
made in the context of an ongoing emergency.  Defendant had already left the scene and 
the primary purpose of the police questioning was to gather evidence for future 
prosecution.] 

• Heard v. Commonwealth, 217 SW3d 240 (Ky., 2007) [Defendant assaulted the mother of 
his child and then left with the child.  When police arrived, they questioned complainant 
who implicated defendant.  Complainant refused to testify, and the court admitted the 
statements she made to the police.  The appellate court reversed, holding that there was 
no ongoing emergency at the time these statements were made because: complainant 
gave no information bearing on the safety or whereabouts of her child, she was “safely in 
the presence of one or more police officers” when she made these statements, and the 
statements concerned events that had already occurred.  The court emphasizes that under 
Davis, “[n]ot all statements made in the general context of an emergency will meet [the 
ongoing emergency test].  The emergency must be in progress for the statements to 
qualify.] Compare with Garcia v. State 212 SW3d 877 (Tex. App. Austin 2006) [finding 
that statements to responding officers were non-testimonial in circumstances similar to 
those in Heard.]   
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• People v. Pabon, 14 Misc.3d 140(A) (NY Sup.App.Term. 2007) [“The non-testifying 
coparticipant’s response in handing over contraband after being asked by police to 
produce what defendant had given her was testimonial in nature, since the attendant 
circumstances objectively indicated that the primary purpose of the police interrogation 
was not to facilitate police assistance in the face of an ongoing emergency but ‘to 
establish or prove past events potentially relevant to later criminal prosecution.’”] 

 
 

 
 b. 911 calls (pre-Davis) 

• People v. Cortes, 4 Misc.3d 575 (N.Y. Sup. 2004) [Unidentified male observer of 
purported perpetrator of shooting and attempted murder could not be located by 
prosecution for trial.  The 911 operator asked the caller about the shooter’s location, 
description, and direction of movement, all necessary for the police to conduct their 
investigation. The court held this call came within the definition of interrogation. Also, 
911 statements are formal as the operator follows established procedures, rules, and 
patterns for information collection. Callers reporting crimes to 911 are likely to know the 
use to which the information will be put. 911 calls reporting crimes when done for the 
purpose of invoking police action and the prosecutorial process are subject to 
Confrontation Clause scrutiny. The court held when a 911 call is made to report a crime 
and supply information about the circumstances and the people involved, the purpose of 
the information is investigation, prosecution and potential use at a judicial proceeding. 
The court concluded that the call is testimonial. Ponder: Can one consider statements 
which are observations made at the time a crime is being committed (or before its 
completion) tantamount to police interrogation or investigation? Is it material that the 
statement was given by a witness rather than a victim?]; see also, People v. Dobbin, 6 
Misc.3d 892 (N.Y. Sup. 2004) [Admission of 911 call by non-testifying witness to crime 
was error, but harmless.] 

• People v. Issac, 4 Misc.3d 1001(A) (N.Y. Dist. Ct. 2004) [Rejected admission of a 911 
call when the call did not constitute an excited utterance.] 

• State v. Powers, 99 P.3d 1262 (Wash. App. Div. 2 2004) [Useful analysis of dichotomy 
of plea for help versus testimonial statements. Court rejects bright line test and instead 
suggests a case-by-case assessment. The court found the statements made in the 911 call 
to be testimonial as the complainant called to report a violation of an existing protective 
order, rather than a request for help. The statement was not part of the criminal incident 
itself.] 

• People v. West, 823 N.E.2d 82 (Ill. App. 1 Dist. 2005) [Those parts of a 911 call where 
the victim described her vehicle from which she was abducted, the direction in which her 
assailants fled, and the items of personal property they took are testimonial in nature. In 
contrast, those statements made to the 911 dispatcher concerning the nature of the attack, 
the victim’s medical needs, her age and location are not testimonial in nature and were 
properly admitted at trial. These statements were given immediately after the victim was 
brutally assaulted and in a state of shock for the purpose of requesting medical aid and 
police assistance.] 
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 c. Statements made to Police Officers (pre-Davis) 
i. Excited Utterances 

• Lopez v. State, 888 So.2d 693 (Fla. App. 1 Dist. 2004) [An excited utterance may still be 
testimonial when it was made in response to a police question asking what had happened 
at the scene of the crime. Court differentiates between excited utterances made to 
civilians and those made to a person in authority for the purpose of accusing someone 
which may constitute “bearing testimony” (even though it is not the result of 
interrogation).  “A startled person who identifies a suspect in a statement to a police 
officer at the scene of a crime surely knows that the statement is a form of accusation that 
will be used against the suspect. In this situation, the statement does not lose its character 
as a testimonial statement merely because the declarant was excited at the time it was 
made”]; see also, Howard v. State, 902 So.2d 878 (Fla. App. 1 Dist. 2005); Bartee v. 
State, 922 So.2d 1065 (Fla. App. 5 Dist. 2006).  

• Hammon v. State, 829 N.E.2d 444, 453 (Ind. 2005), vacated, 809 N.E.2d 945 (Ind. App. 
2004) [Indiana supreme court vacated the lower appellate court’s decision, holding that 
statements that qualify as an excited utterance are not always necessarily non-testimonial. 
The high court in Indiana took a case-by-case approach.  In evaluating whether a 
statement is for purposes of future legal utility, the motive of the questioner, more than 
that of the declarant, is determinative, but if either is principally motivated by a desire to 
preserve the statement it is sufficient to render the statement testimonial], rev’d and 
remanded by, 126 S. Ct. 2266 (2006) [The Supreme Court of the United States, by 
adopting the primary purpose test has rejected excited utterance as a main factor in 
determining whether a statement is testimonial either by the per se approach used by the 
Indiana intermediate appellate court or the case-by-case approach employed by the 
Indiana supreme court.  Supreme Court rejected the Indiana high court’s implication that 
virtually any initial inquiry at a crime scene are nontestimonial and held that statements 
are testimonial when made in the course of police interrogation under circumstances 
objectively indicating (there is no such ongoing emergency) that the primary purpose of 
the interrogation is to establish or prove past events potentially relevant to later criminal 
prosecution.]; on remand 853 N.E. 2d 477 (2006) [Holding that Davis compels the 
exclusion of the testimony of an officer regarding statements made to him by non-
testifying declarants.] 

• State v. Parks, 116 P.3d 631 (Ariz. App. Div. 2005) [A statement constituting an excited 
utterance is not inherently non-testimonial.  “That the speaker is excited does not 
necessarily strip what is said (‘the real belief of the speaker’) of its testimonial 
significance, that is, its force to establish or prove a fact against the accused.  Further, a 
statement may be testimonial under Crawford if the declarant would reasonably expect it 
to be used prosecutorially or if it was made under circumstances that would lead an 
objective witness to believe the statement would be available for use at a later trial.”] 

 
ii. By Complainant/Girlfriend 

• Commonwealth v. Perkins, Slip Copy 67 Mass. App. Ct. 1107 (2006) [Admission at trial 
of responding officer’s testimony regarding statements made by the victim was improper 
because “[a] reasonable person in the victim’s position would have anticipated that her 
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statements to a responding police officer later would be used to prosecute the defendant.”  
However, because the statements were cumulative of properly admitted evidence, the 
court finds such error was harmless. Noticeably missing from the court’s analysis is a 
consideration of the primary purpose test of Davis.]  

• People v. Zarazua, 2004 WL 837914 (Cal. App. 6 Dist. 2004) [Videotaped interview 
taken by police of victim who was allegedly raped by her boyfriend was inadmissible 
under Crawford when the girlfriend was unavailable to testify at trial and defendant had 
no prior opportunity to cross-examine girlfriend. “[A]n accuser who makes a formal 
statement to government officials bears testimony in a sense that a person who makes a 
casual statement to an acquaintance does not.” Citing Crawford.] 

• Moody v. State, 594 S.E.2d 350, 354 (Ga. 2004) [A police officer testified at defendant’s 
murder trial about what the decedent/girlfriend had told him on a prior occasion after 
defendant shot into the decedent’s bedroom where she was sleeping. This statement was 
admitted at defendant’s murder trial under Georgia’s necessity exception to the bar of 
hearsay testimony. As defendant had no prior opportunity to cross-examine as to the prior 
incident, such statement ran afoul of the Supreme Court’s ruling in Crawford. The court 
implicitly found that the prior statement to the police officer was testimonial. Conviction 
was upheld, however, as the admission of such statement was harmless error. There was 
no reasonable possibility that statement contributed to defendant’s conviction.]  As to 
harmless error analysis, see also, People v. McBee, 8 A.D.3d 500 (N.Y.A.D. 2 Dept. 
2004); Mixon v. State, 899 So.2d 496 (Fla. App. 1 Dist. 2005) [Noting that a harmless 
error analysis applies to Crawford.] 

• Bell v. State, 597 S.E.2d 350 (Ga. 2004) [Supreme Court of Georgia held that the trial 
court erred when it admitted out-of-court statements that victim/decedent/wife made to 
police officers during the course of the officers’ investigations of complaints made by the 
victim against her estranged husband. These out-of-court statements are considered to be 
testimonial in nature, and were inadmissible since the victim was unavailable to testify at 
trial and the defendant did not have a prior opportunity to cross-examine the victim about 
these statements. However, given the strength of the evidence presented at trial, the error 
was harmless.  Note the contrast in the court’s ruling: The court upheld the trial court’s 
admission of statements, pursuant to Georgia’s necessity exception to the hearsay rule, 
made to two relatives and to a witness who was the victim’s best friend for a decade.] 

• State v. Mechling, 2006 WL 1805697 (W.Va. App. 2006) [No witness was able to testify 
that they saw the defendant “intentionally make physical contact” with the victim.  The 
State had to establish the defendant’s battery of his girlfriend through the testimony of 
three individuals who heard the victim say that the defendant had struck her.  The West 
Virginia court held that the lower circuit court erred in admitting statements made by the 
victim/girlfriend to two sheriff’s deputies and one civilian witness when the victim did 
not testify at trial.  The two law enforcement officers responded within fifteen minutes 
after receiving a domestic dispute call.  Upon their arrival, the defendant was not there, 
but the victim was crying and visibly “really shook up.”  They had a conversation with 
the victim, which led to a warrant for defendant’s arrest.  Looking to Davis, the court 
stated that “it is clear from the circumstances that the deputies’ interrogation of Ms. 
Thorn was part of an investigation into possibly criminal past conduct.  There was no 
emergency in progress when the deputies arrived, and the defendant had clearly departed 
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the scene when the interrogation occurred.  When the deputies questioned Ms. Thorn, 
they were seeking to determine ‘what happened’ rather than ‘what is happening.’” As to 
the testimony by the civilian witness, the court placed it on remand because the prior 
record did not reveal the full extent of the civilian’s interaction with the victim.  The 
court did note that if the communication between the civilian and the victim were to 
address an emergency, then it would be non-testimonial.  On the other hand, if the 
statements relayed ‘what happened’ and was made after a significant lapse of time, then it 
would be testimonial]; see also, In re E.H., 823 N.E.2d 1029 (Ill. App. 1 Dist. 2005) 
[Statements made by a child victim to her grandmother were testimonial in nature and 
improperly admitted at trial. These statements constituted an assertion used as the basis of 
the inference to establish the fact of sexual assault and present the exact problem the 
Sixth Amendment was designed to prevent. The court held that it was the nature of the 
testimony, not the official or unofficial nature of the person testifying, that should 
determine the applicability of confrontation rights under Crawford.] 

  
 d. Statement to Confidential Informant 

• U.S. v. Hendricks, 2004 WL 1125146 (D. Virgin Islands) [A recording may provide a 
sufficient indicia of reliability in terms of the actual words spoken by a witness or 
defendant. Yet, they do not necessarily provide a reliable context. The District Court 
rejected the government’s contention that recordings are more akin to a photograph, gun, 
or other real evidence. If recorded statements, even consensual ones as here between 
defendant and the governmental informant, are entered into evidence against a defendant 
who does not have the opportunity to cross-examine the declarant as to what those 
statements meant, in what context those statements were made, to whom those statements 
were directed, and what was going on at the time the statements were made, then the 
defendant’s rights to confront has been extinguished. Note: This Court is the first court in 
the Third Circuit to so hold. The First, Fifth and Eleventh Circuits have held that Title III 
tape recordings are real evidence and therefore not testimonial.] 

• People v. Tolbert, 2006 WL 2924577 (Mich.App. 2006) [A police officer testified 
regarding the substance of a tip received by an unidentified confidential informant.  The 
court held that the statement of the informant was testimonial and erroneously admitted, 
but such error was harmless.] see also State v. Rodriguez, 2006 WL 2806671 (Minn.App. 
2006) [Police officer’s testimony regarding tip received from nontestifying confidential 
informant constituted a Confrontation Clause violation.  Conviction is reversed for plain 
error.]; U.S. v. Rodriguez-Martinez, 2007 WL 519880 (5th Cir. 2007) [Government 
concedes that confidential informant’s out of court statement to police officer identifying 
defendant as the drug source is testimonial.] 

 
 
4.  Business Records 
 

   a. DNA Reports 
 
• State v. Crager, 844 N.E.2d 390 (Ohio App. 3 Dist. 2005) [While some evidence may fall 

within the general business records exception, other business records should nonetheless 
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be subject to a Crawford analysis and be excluded from evidence because they are 
testimonial. The DNA report prepared by a non-testifying analyst who was out on 
maternity leave is hearsay and prepared as part of a police investigation. A reasonable 
person could conclude that the report would later be available for use at trial and qualifies 
as testimonial under Crawford.  It was a violation of defendant’s right of confrontation to 
allow another analyst to testify as to the conclusions in the non-testifying analyst’s report 
because he did not have personal knowledge of the actual DNA testing process in this 
case.]; see also State v. Cosme, 2007 WL 926357 (Ohio App. 8 Dist. 2007) [At trial for 
burglary, the court permitted testimony regarding DNA evidence from a witness who had 
not actually conducted the analysis, but who reviewed the analysis after it was completed.  
On appeal, defendant claimed this testimony violated his Confrontation Clause rights.  
The court held that there was no error.  Dissenting in part and concurring in part, J. 
Gallagher argues that the DNA analysis was testimonial because it was done solely in 
anticipation of litigation.  However, distinguishing Crager, he posits that there was no 
Confrontation Clause violation because the witness was present during the testing and 
personally observed the analysis. He concludes, “A DNA analyst offering DNA test 
results at trial is not required to personally perform every specific aspect of each DNA 
test in question, provided the analyst was present during the critical stages of the test, is 
familiar with the process and the laboratory protocol involved, reviews the results in 
proximity to the test, and either initials or signs the final report outlining the results. In 
such instances the Sixth Amendment right of confrontation under Crawford is satisfied.”]  

 
   b. Laboratory Reports 
• People v. Rogers, 8 A.D.3d 888 (N.Y.A.D. 3 Dept. 2004)  [The court sanctioned the 

admission of the victim’s hospital records.  In contrast, a report giving the results of test 
for the victim’s blood was improperly admitted as a business record. The report here was 
requested by and prepared for law enforcement for the purpose of prosecution. Although 
the report was generated by a private lab that conducted the tests and such tests by 
outside labs are regularly relied upon by the state police because they do not perform 
such testing themselves, papers or reports from other entities do not qualify as business 
records merely because they are regularly filed with the state police's records. Documents 
prepared for litigation lack the indicia of reliability necessary to invoke the business 
records exception to the hearsay rule.] *See Rogers under non-testimonial “business 
records” section. 

• State v. Miller, 2006 WL 2820978 (Or.App. 2006) [Lab reports indicating that 
defendant’s urine tested positive for methamphetamine are testimonial because they are 
produced in response to police inquiry and intended to be used in criminal prosecution.  
Therefore, trial court’s refusal to admit the reports without the testimony of the people 
who prepared the reports was proper.  The court upholds as constitutional Oregon law 
ORS 475.235, which permits the admission of such reports without live testimony from 
the authors unless the defendant elects to call the author as a witness. Here, however, the 
defendant did elect to call the people who prepared the reports and the state did not 
comply by securing the preparers’ attendance, so the reports were inadmissible.] see also 
State v. Wells, 2006 WL 2821381 (Or.App. 2006) [upholding the constitutionality of 
ORS 475.235] but see State v, Caulfield, 2006 WL 2828676 (Minn. 2006) [Lab report 
identifying substance seized from defendant as cocaine was testimonial because it was 
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clearly prepared for litigation.  The report was admitted under Minnesota statute 634.15, 
which permits the admission of a lab report without the accompanying testimony of the 
analyst unless the defendant requests, at least 10 days before trial, that the analyst testifies 
in person.  On appeal, the court held that the defendant did not have adequate notice that 
his failure to request the testimony of the analyst would result in the waiver of his 
confrontation rights.  The court concludes, “[a]t a minimum, any statute purporting to 
admit testimonial reports without the testimony of the preparer must provide adequate 
notice to the defendant of the contents of the report and the likely consequences of his 
failure to request the testimony of the preparer.  Otherwise, there is no reasonable basis to 
conclude that the defendant’s failure to request the testimony constituted a knowing, 
intelligent, and voluntary waiver of his confrontation rights.] 

 
    i. Person who testifies is not the person who performed        
     the tests 
• Johnson v. State, 2005 WL 3556038 (Fla. App. 2 Dist. 2005) [An “out-of-court 

statement does not lose its testimonial nature merely because it is contained in a business 
record.”  The court found that a lab report establishing the illegal nature of the substance 
in defendant’s possession was clearly prepared pursuant to a police investigation and 
admitted to establish a crucial element of a crime.  Therefore, even though the report is a 
record kept in the regular course of business, it is still considered testimonial hearsay 
because it is “intended to bear witness against an accused.”  The court further concluded 
that the State must establish the unavailability of the witness.  The court certified to the 
supreme court the following question: “Does the admission of a Florida Department of 
Law Enforcement Lab Report establishing the illegal nature of substances possessed by a 
defendant violate the Confrontation Clause and Crawford v. Washington, 541 U.S. 36, 
124 S.Ct. 1354, 158 L.ED.2D 177 (2004), when the person who performed the lab test 
did not testify?”]. 

• Sobota v. State, 2006 WL 2088389 (Fla. App. 2 Dist. 2006) [The trial court allowed the 
State to admit test results from a legal blood draw through a toxicologist who was not 
involved in the actual testing.  Defendant claimed that the blood test affidavit was 
testimonial because it was requested by law enforcement and analyzed for the purpose of 
obtaining prosecutorial evidence.  The State claimed that the affidavit was admissible 
under the hearsay exception for public records and reports.  The court turned to the 
Johnson decision and concluded that the blood test affidavit was testimonial hearsay 
because the State did not establish the unavailability of the toxicologist who performed 
the test, thus the admission of the blood test affidavit violated defendant’s right to 
confrontation.]  

• Rivera v. State, 917 So.2d 210 (Fla. App. 5 Dist. 2005) [During a drug trafficking trial, 
the State called the supervisor of the chemist who performed the actual drug testing 
because the chemist was unavailable and attempted to introduce the chemist’s report 
under the hospital business record exception.  Although, drug or alcohol tests performed 
in hospitals are admissible under the business records exception, in this case, the trial 
court committed an error because it threatens the defendant’s right to confrontation.  
“Here, the chemist’s report lacks the indicia of reliability characteristic of hospital record 
cases.  The hospital tests a patient’s blood alcohol for the benefit of the patient’s 



 

Revised: August 31, 2007 57  

treatment; in contrast, the State tests alleged drug samples which incriminate and convict 
the accused.”]  

• People v. Lonsby, 268 Mich.App. 375 (Mich.Ct.App.2005) [Lab report and notes made 
by non-testifying serologist who tested a stain on defendant’s swim trunks were 
testimonial.  Therefore, admission of these documents through the testimony of another 
serologist was error.]  See also People v. Crager, 844 N.E.2d 390 (Ohio Ct.App. 2005)  

 
   c. Fingerprint Reports 

• People v. Hernandez, 7 Misc.3d 568 (N.Y. Sup. 2004)[The trial court denied the 
prosecutor’s request to admit a latent fingerprint report when the officer who prepared the 
report was retired and unavailable to testify at trial. The lifted fingerprints were the only 
evidence linking the defendant to the burglary for which he was charged.  The prints were 
not simply taken for administrative use, but rather for the ultimate goal of apprehending 
and successfully prosecuting a defendant.] 

 
d. Affidavits / Certificates 

• U.S. v. Wittig, 2005 WL 1227790 (D. Kan. 2005) [Witness affidavits certifying a 
document as a business record are “testimonial statements because they contain ‘solemn 
declaration or affirmations made for the purpose of establishing or proving some fact,’ 
namely that the proper foundation for the admission of the business record exists.  They 
are the functional equivalent of “ex parte in-court testimony” where defendants do not 
have the opportunity to cross-examine and indeed the procedure itself takes the place of 
live, sworn testimony of a witness.  Moreover, under Rule 902(11) of the FRE, declarants 
know that they are providing foundational testimony for business records to the 
government, and thus, must reasonably expect that their certifications will be used 
prosecutorially.] 

• Las Vegas v. Walsh, 124 P.3d 203 (Nev. 2005) [An affidavit by a healthcare professional 
who withdraws a sample of blood from another for analysis by an expert was admissible 
pursuant to Nevada statute to prove certain facts at trial such as the occupation of 
declarant, identity of person from whom the declarant withdrew the sample, chain of 
custody as to declarant’s possession of sample, and identity of person to whom declarant 
delivered sample. The Supreme Court of Nevada held that a nurse’s affidavit pursuant to 
the statute is testimonial and can only be admitted if the nurse is unavailable to testify and 
the defendant had a prior opportunity to cross-examine the nurse regarding the statements 
in the affidavit.] 

• State v. Renshaw, 390 N.J. Super. 456 (App.Div. 2007) [In prosecution for DWI, trial 
court admitted a Uniform Certification for Bodily Specimens Taken in a Medically 
Acceptable Manner, which is required by statute to be completed by medical personnel 
when law enforcement requests that they gather a bodily specimen.  The nurse who drew 
the blood and prepared the certificate didn’t testify.  On appeal, the court held that the 
certification was not prepared in the ordinary course of business, rather only in 
preparation for litigation.  Therefore admission of the certification over defendant’s 
objection violated his Confrontation Clause rights.]; State v. Kent, 918 A.2d 626 
(N.J.Super.A.D. 2007) [Certification of hospital employee who drew blood from 
defendant after his DUI arrest, which indicates that the blood was withdrawn at the 
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request of an officer and done in a medically acceptable manner, is testimonial.  Lab 
report and toxicology worksheet generated by the State Police laboratory, is also 
testimonial.  The court reasons that there was no ongoing emergency when these 
documents were produced, and the primary purpose was only to prove past events 
(defendant’s BAC).  Acknowledging the burden this holding places on the lab technicians 
and hospital workers to appear for cross-examination, the court holds that “defense 
counsel must provide reasonable advance notice to prosecutors that they wish to cross-
examine the authors of the documents at trial.”  Absent such notice and demand, the 
defendant will be deemed to have waived his or her constitutional right to confront these 
witnesses.  In support of this requirement, the court points to post-Crawford cases 
upholding notice-demand statutes for various business records.]  

• People v. Capellan, 6 Misc.3d 809 (N.Y. City Crim. Ct. 2004). [Affidavit created more 
than six months after suspension of defendant’s license was created expressly for use in 
the litigation. It described the suspension and notification process and was therefore 
testimonial in nature.  The affiant did not testify at traffic infraction case. Affidavits were 
placed in the core class of testimonial statements by the Supreme Court in Crawford. The 
affidavit was inadmissible at trial]; see also People v. Pacer, 6 N.Y.3d 504 (2006), aff’d, 
21 A.D.3d 192(N.Y.A.D. 4 Dept 2005) [An affidavit of regularity/proof of mailing sworn 
to by an official of the state department of motor vehicles was introduced to establish that 
the defendant knew or had reason to know that his New York driving privilege had been 
revoked, a necessary element of the offense of unlicensed operation of a motor vehicle.  
The government agent was not a neutral officer. The non-testifying official’s assertion on 
information and belief that the ordinary mailing procedures were carried out in 
defendant’s case is a direct accusation of an essential element of the crime.  The affidavit 
at issue is testimonial and thus its admission violated the defendant’s right to 
confrontation. The lack of a live witness eliminated defendant’s opportunity to contest a 
decisive piece of evidence against him. This is exactly the evil the confrontation Clause 
was designed to prevent.] 

• People v. Niene, 8 Misc.3d 649 (N.Y. City Crim. Ct. 2005) [Defendant was convicted of 
being an unlicensed general vendor.  An affidavit of a Department of Consumer Affairs 
(DCA) official who reported her review of their records which disclosed that defendant 
did not have a general vendor’s license was admitted at trial as a business record.  The 
court held that this was improper because the affidavit was neither a business record or 
public record.  In fact, the affidavit was “prepared by an official who searched the records 
of the DCA for the express purpose of determining whether the defendant in this case 
was validly licensed.  The document was prepared at the request of law enforcement for 
use in the criminal prosecution of this defendant.”  Therefore, the affidavit is testimonial 
and defendant was entitled to cross-examine the DCA official who created the report.] 

• Shiver v. Florida, 900 So.2d 615 (Fla. App. 1 Dist. 2005) [In order to admit a “breath test 
affidavit” prepared by a trooper, it was essential that the date of required maintenance of 
the instrument was reliably identified.  Statements within the affidavit were deemed 
testimonial in that there is a reasonable expectation that it would be used prosecutorially 
and an objective witness would believe the affidavit would be available for trial. As the 
defendant had not opportunity to cross-examine the witness as to the accuracy of the 
breath test, the affidavit was improperly admitted.] 
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• Belvin v. State, 922 So.2d 1046 (Fla. App. 4 Dist. 2006) [Breath test affidavit was 
introduced into trial without the technician being present or subject to cross-examination 
at trial.  The Florida statute does permit breath test affidavits to be admitted as a public 
records exception to the hearsay rule.  However, the court held that the affidavit was 
testimonial and thus subject to Crawford analysis because it is generated by law 
enforcement for use at trial.  The affidavit also includes information regarding procedures 
and observations of the technician as well as documentation regarding maintenance and 
inspection.] *See Belvin under “opportunity for cross-examination” section. 

• State v. Doss, 2007 WL 2238664 (Wis.App. 2007) [In prosecution for theft, the State 
introduced defendant’s certified bank records indicating that funds were transferred from 
one bank to another and later withdrawn.  The appellate court held that such admission 
was error under Crawford because the affidavits of verification of those records are 
statements the declarant would reasonably expect to be used prosecutorially.] 

• Russeau v. State, 171 S.W.3d 871 (Tex. Crim. App. 2005) [Disciplinary reports regarding 
a defendant’s misbehavior in prison was considered testimonial and inadmissible under 
the Confrontation Clause because the statements in the reports were unsworn, ex parte 
affidavits of government employees, which is the type of evidence the Clause intended to 
prohibit.] 

i. Immigration Files 
• U.S. v. Salinas-Valenciano, 2007 WL 987423 (10th Cir., 2007) [In prosecution for 

illegally re-entering the country after being deported, the prosecution offered a certificate 
of non-existence of a record (CNR) showing that defendant had not applied for nor been 
granted permission to re-enter the U.S.  On appeal, the court held that the CNR was 
testimonial because it is produced solely in anticipation of prosecutions for illegal re-
entry.  The court cautions that just because evidence meets an established hearsay 
exception, it should not automatically be deemed non-testimonial.] 

 
ii. Breathalyzer Inspection Reports / Certifications 

• Village of Granville v. Graziano 2006 WL 2918577 (Ohio Mun. 2006) [Defendant was 
charged with operating a vehicle under the influence of alcohol (OVI).  Because Ohio 
case law requires that defendants to raise objections to admissibility of breath tests 
through a pre-trial motion to suppress, the court concludes that the suppression hearing in 
an OVI case is a “critical phase of the criminal proceeding” and therefore the 
Confrontation Clause applies.  The court holds that pre- and post-test instrument 
certifications are testimonial because “the very purpose of creating these documents is so 
that they may be used in court to demonstrate compliance with the pertinent regulations 
and to establish the reliability of the test.”  The court then grants defendant’s motion to 
suppress the results of the test because the preparer of the documents did not testify.] 
Note: on appeal the court held that such documents are non-testimonial.  See 2007 WL 
764765 (Ohio App. 5 Dist. 2007)] 

• People v. Orpin, 796 N.Y.S. 2d 521 (N.Y. Just. Ct., 2005) [Although the calibration and 
simulator solution certificates in a DWI proceeding met the business records hearsay 
exception, their admission violated defendant’s Confrontation Clause rights.  The records 
are testimonial because the people who prepared them would have known that they 



 

Revised: August 31, 2007 60  

would be used in a criminal proceeding and “[I]t is difficult to conceive of any purpose of 
preparing these documents other than for use in DWI cases.”]. 

 
5. Statements about Alienage/Nationality     

• U.S. v. Gonzalez-Marichal, 317 F. Supp. 2d 1200 (S.D. Cal. 2004) [Defendant had been 
charged in a two count indictment with transportation of illegal aliens in violation of 
federal law. One of the elements that must be proven beyond a reasonable doubt is that 
the defendant transported an illegal alien within the U.S. A custodial statement by the 
alleged illegal alien regarding her alienage is material and goes to the heart of the 
government’s case because it proves an element of the offense. While a custodial 
statement of nationality may be neutral and non-incriminating in the abstract, as applied 
to the defendant’s case, the nationality of the material witness may well determine 
whether the defendant is incarcerated or released from custody. The District Court 
rejected the government’s reasoning that statements about nationality are not core 
testimonial statements for Confrontation Clause purposes. For defendant, an untested 
testimonial statement as to nationality is no less incriminating than a statement that 
defendant transported a person within the U. S.]  

 
6. Prior Testimony 

• US v. Grace, 2006 WL 2686953 (D. Mont. 2006) [In a criminal conspiracy prosecution, 
defendants made a motion to exclude statements they made while testifying at earlier 
civil trials and depositions given in conjunction with related civil lawsuits.  Rejecting the 
government’s argument that these statements fall within the co-conspirator exception, the 
court finds that “[s]worn deposition and trial testimony is testimonial in nature regardless 
of the venue.” Therefore the statements cannot be admitted unless the declarants testify.] 

• People v. Williams, 2007 WL 2153577 (Cal.App. 6 Dist. 2007) [After defendant was 
convicted of felony infliction of corporal injury to a cohabitant, a hearing was held to 
determine whether a 1995 conviction qualified as a serious felony (a “strike”) within the 
meaning of the Three Strikes law.  The trial court committed Crawford error in admitting 
testimony from an officer at a preliminary hearing in the 1995 proceeding to establish 
that this conviction counted as a “strike.”] 

 
 
C.  Other Relevant Issues 
 

1. Implication of Defendant’s Rights Under the Confrontation Clause 
• Roy v. Coplan, 2004 WL 603412 (D. N. H.) [Defendant in a murder case maintained that 

his Sixth Amendment right to confront witnesses was denied when his trial counsel and 
the prosecutor referred to a statement of a non-testifying accomplice. The accomplice 
who was charged with helping the defendant bury the decedent, but not tried with him, 
invoked his Fifth Amendment privilege. The statement was never read to the jury. The 
District Court held that a defendant’s rights under the Confrontation Clause are 
implicated when an accomplice’s confession, which is used at trial, is directly and 
powerfully incriminating. To the extent any inferences might have been drawn from the 
statements made about the accomplice’s admissions, any such inferences were not 
sufficiently incriminating of defendant to raise a Confrontation Clause issue.]; see also 
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Brown v. Booker, Slip Copy, 2006 WL 2669953 (E.D. Mich. 2006) [Requiring defendant 
to show that erroneously-admitted testimonial statements had a “substantial and 
injurious” effect or influence on the jury’s decision to render habeas relief.]   

 
a. Confessions 

• State v. Robinson, 109 P.3d 185 (Kan. App. 2005), revd on other grounds, 132 P.3d 934 
(Kan. 2006) [In the context of a defendant’s confession, the court reasoned that defendant 
did not have a “constitutional right to confront himself.” The court distinguished a 
confession from an out of court statement made by a prosecution witness where he would 
be entitled to cross-examination.  Although the defendant argued he would have to waive 
his fifth amendment self-incrimination rights in order to refute his earlier confession, the 
court did not perceive this to be an “unconstitutional condition.” Since confrontation 
clause concerns are absent from the thorough case law and statutory history with respect 
to confessions, Crawford does not apply to confessions.]   

 
b.  Hearings / Proceedings 

 
i. Generally  

• People v. Brown, 322 F. Supp. 2d 101 (D. Mass. 2004) [Right of confrontation applies 
only to trials, not to hearings and is therefore inapplicable to probable cause hearings.] 

• In re CM v. Maxwell, 815 N.E.2d 49 (Ill. App. 4 Dist. 2004) [Holding that the Crawford 
holding is inapplicable to an abuse/neglect proceeding under Illinois’ Juvenile Court Act 
as it is a civil proceeding not subject to the Sixth Amendment right to confront 
witnesses.] 

• Santiago v. Nash, Slip Copy 2006 WL 2711458 (D.N.J. 2006) [Holding that prison 
disciplinary hearings are not part of a criminal prosecution, so Crawford does not apply.]; 
in accord, Kucera v. Terrell, 2006 WL 3692457 (Ct. Appp. 10th Cir. 2006). 

• In the Matter of S.M., 2006 WL 2986613 (Tex.App.-Fort Worth 2006) [Post-sentence 
transfer hearing to determine whether to transfer appellant from Texas Youth 
Commission to the Institutional Division of the Texas Department of Criminal Justice is 
not a stage of criminal prosecution, so Crawford does not apply.] 

• In re Commitment of W.D.A., 2006 WL 3299441 (N.J. Super. A.D. 2006) [Crawford 
does not apply to civil commitment hearings under the New Jersey Sexually Violent 
Predator Act]. 

• State v. Harris, 890 A.2d. 559 (Conn.App. 2006) [Proceeding to continue commitment of 
acquittee did not constitute a criminal prosecution, and thus the Confrontation Cause did 
not apply and did not preclude the admission of report prepared by the psychiatric 
security review board; the primary purpose of continued commitment proceedings was to 
protect society and to treat the acquittee's mental illness.]; State v. Warren, 919 A.2d. 465 
(Conn.App. 2007). 

 
ii. Pre-Trial Hearings 

• Vanmeter v. State, 165 S.W.3d 68 (Tex. App.-Dallas 2005) [During the pretrial 
suppression hearing in a DWI case, documents were admitted without the testimony, or 
cross-examination, of those who had prepared them. Defendant appealed his conviction 
after entering a plea of guilty.  The court held that federal constitutional law does not 
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“mandate that appellant be afforded the ‘full panoply of rights’ at a motion to suppress 
hearing.”  The violation in Crawford occurred at trial and the Supreme Court did not 
express any intention to extend the rule to apply to pretrial suppression hearings.  
Ultimately, the Crawford court decided “the manner in which one is entitled to test 
trustworthiness...and did nothing to change existing federal law concerning when, 
procedurally, an appellant has that constitutional right of confrontation.” Accordingly, 
Crawford does not apply to pretrial suppression hearings.]; in accord, People v. 
Robinson, 9 Misc.3d 676 (N.Y. Co. Ct. 2005); Washburn v. U.S., Slip Copy, 2006 WL 
3715393 (N.D. Indiana, 2006) [Nothing in Crawford altered the longstanding legal 
principles that (1)  hearsay evidence is admissible at pre-trial suppression hearings and 
(2) the Sixth Amendment right to confrontation is a trial right and, therefore, is 
inapplicable to pretrial hearings.]  

• Ellis v. State, 2006 WL 2796480 (Ga. App. 2006) [At a “similar transaction” hearing, the 
state proffered only a summary of a witness’s testimony.  The witness did not appear to 
testify.  On appeal, the court held that this did not violate defendant’s Confrontation 
Clause because he had the opportunity to cross-examine this witness at trial.] 

• State v. Rhinehart, 2006 WL 3842100 (Utah App. 2006) [Crawford does not apply to 
preliminary hearings] 

• Sheriff v. Witzenburg, ____P3d____, 2006 WL 3238807 (Nev. 2006) [The Confrontation 
Clause does not apply to preliminary examinations to determine whether probable cause 
exists.  Therefore it was proper to admit affidavits of victims in lieu of testimony at the 
examination.] 

 
iii. Sex Offender Registration Act 

• People v. Dort, 18 A.D.3d 23 (N.Y.A.D 3 Dept. 2005) [Confrontation clause does not 
apply to Sex Offender Registration Act hearings. After pleading guilty to sexual abuse, 
the defendant was classified under the Sex Offender Registration Act (SORA) as a level 
III offender.  The court rejected the defendant’s challenge that this classification was a 
violation of his Confrontation Clause rights.  The SORA determination is an 
administrative and ministerial measure, and has no punitive function. Accordingly, the 
court held the defendant’s right under Crawford does not apply to SORA determinations 
as it is not in the context of a criminal action which has already been concluded.] 

• People v. Brown, 5 Misc.3d 440 (N.Y. Co. Ct. 2004) [The victim’s statements made to a 
probation officer in preparation of the defendant’s pre-sentence investigation report were 
not testimonial. These statements were not made to a police officer in preparation for a 
criminal trial or in support of a conviction. The statements were made after the 
defendant’s trial and conviction. Neither the victim nor the probation officer had any 
incentive to exaggerate the allegations to secure a conviction. The court did not hold that 
a SORA hearing triggers Confrontation Clause protection. The court acknowledged that a 
SORA hearing may be merely a ministerial classification and not a trial; its purpose may 
be administrative and ministerial and not punitive (see, People v. Clark, 261 A.D.2d 97 
(N.Y.A.D. 3 Dept. 2000)). The court nonetheless applied the rule in Crawford because it 
involved a fundamental constitutional right. Courts generally first determine whether the 
right attaches at all.] 
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iv. Probation / Community Supervision Revocation 
Hearings 

• U.S. v. Barrazza, 318 F. Supp. 2d 1031 (S.D. Cal. 2004) [Defendant was charged with 
violation of conditions of his unsupervised release. Hearsay testimony by defendant’s 
wife was offered by the government to show violation. Confrontation Clause had no 
application to use of testimonial statements of unavailable witness in revocation 
proceeding]; U.S. v. Martin, 382 F.3d 840, 844 (8th Cir. 2004); U.S. v. Aspinall, 389 F.3d 
332 (2d Cir. 2004) [All holding that probation revocation hearings are not criminal 
prosecutions and thus Crawford does not apply.]; People v. Brown, 2006 N.Y. Slip Op. 
06706 (N.Y.A.D. 4 Dept. 2006) [“Although the revocation of probation results in a loss 
of liberty, it is not a criminal prosecution.”  Therefore Crawford does not apply.]; US v. 
Palmer, 2006 WL 3505110 (E.D. Va. 2006); Com v. Lamarche, 67 Mass. App. Ct. 1119 
(2006) US v. Palmer, 2006 WL 3505110 (E.D. Va. 2006); State v. Pauling, 371 S.C. 435 
(2006); Massery v. State, __So.2d__, 2007 WL 437221 (Fla. App. 1 Dist. 2007); 
Schmanke v. Irvins, Slip Copy, 2006 WL 3168015 (C.A. 7, 2006); Wilcher v. State, 946 
So.2d 114 (2007) State v. Gonzalez, 2007 WL 1064173 (Or.App. 2007); McCallum v. 
Reilly, 2007 WL 2188626 (N.D.W.Va.,2007). 

• Reyes v. State, 868 NE2d 438 (Ind. 2007) [Court notes that, although the Due Process 
Clause applies to probation revocation proceedings, probationers do not have the same 
constitutional rights defendants have at trial.  Therefore, an individual’s due process 
rights at a probation revocation proceeding allow for flexible procedures, including the 
admission of evidence that may not be admissible at a criminal trial] 

• People v. Johnson, 18 Cal. Rptr.3d 230 (Cal. App. 1 Dist. 2004) [Held that Crawford 
does not apply to probation revocation hearings because “Crawford’s holding is based 
squarely on the Sixth Amendment right to confront witnesses,” and the proceedings are 
not “‘criminal prosecutions’ to which the Sixth Amendment applies.” The court does 
state, however, that Sixth Amendment cases may provide helpful examples to determine 
the right of confrontation held by probationers under the due process clause.] 

• Peters v. State, 919 So.2d 624 (Fla. App. 1 Dist. 2006), rev. granted, 924 So.2d 809 (Fla. 
2006) [“Crawford does not apply in community supervision revocation proceedings.”  
The court held that the confrontation clause only applies to criminal prosecutions and not 
in civil proceedings or in post-conviction hearings.  Business record of an independent 
laboratory was admitted and the court noted that “evidence which may not be admissible 
in an adversary criminal trial would be admissible in probation or parole revocation 
proceedings”]; Russell v. State, 920 So.2d 683 (Fla. App. 5 Dist. 2006), rev granted, 926 
So.3d 1270 (Fla. 2006) [Probation revocation hearings are not criminal prosecutions and 
thus Crawford does not apply.  Therefore, revocation of defendant’s probation was 
affirmed based on the victim’s hearsay and a police officer’s testimony.  “First, Crawford 
was an interpretation of the Sixth Amendment.  The text of the Sixth Amendment 
specifically states that it applies ‘[i]n all criminal prosecutions.’ ... [T]he protections of 
the Sixth Amendment do not extend to revocation hearings or other sentencing 
proceedings.  Second, it is well established that the court may consider evidence at a 
revocation hearing that would be inadmissible in a criminal prosecution....  Finally, there 
is no indication that the Supreme Court intended Crawford to apply to revocation 
hearings or that the Supreme Court intended to overrule Morrisey”]; Jackson v. State, 
2006 WL 1816306 (Fla. App. 4 Dist. 2006) [Defendant violated her probation for 
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aggravated battery by allegedly ramming her fiancé’s vehicle with her car and then 
hitting him in the mouth more than once.  The victim called 911 for help and described 
the events to the operator as they were actually happening.  “We agree with both the First 
and Fifth Districts that Crawford is inapplicable in probation revocation proceedings; 
however, were this the criminal proceeding on the incident and not a violation of 
probation, the written statement would not be admissible under Crawford.”]  *Florida 
courts all agree that Crawford does not apply in probation revocation hearings, but the 
Peters and Jackson court did certify an issue to the Florida supreme court:  Whether the 
Crawford hearsay rule applies in community control and probation revocation 
proceedings.      

• U.S. v. Jarvis, 94 Fed. Appx. 501 (9th Cir. 2004) [At revocation of supervised release 
proceedings, the releasee must be afforded the right to confront and to cross-examine 
adverse witnesses unless the hearing officer specifically finds good cause for not 
allowing confrontation.]  

 
v. Sentencing 

• U.S. v. Holder, 109 Fed. Appx. 673 (5th Cir. 2004), aff’d on remand, 150 Fed. Appx. 347 
(5th Cir. Tex 2005), cert denied, 126 S. Ct. 1398 (2006) [There is no right to confrontation 
at a sentencing proceeding. Nothing in Crawford indicates that its holding is applicable to 
sentencing proceedings]; in accord, U.S. v. Luciano, 414 F3d 174 (C.A.1 2005); U.S. v. 
Chau, 426 F3d 1318 (C.A.11 2005); U.S. v. Martinez 413 F3d 239 (C.A.2 2005); U.S. v. 
Bustamante, 2006 WL 2045837 (10th Cir. 2006); People v. Nieto, 2006 WL 2567712 
(Cal. App. 3 Dist. 2006); Cameron v. State, 2006 WL 3498383 (Fla. App. 4 Dist. 2006); 
U.S. v. Sanchez, Slip Copy, 2006 WL 2075692 (C.A. 11, 2006); U.S. v. Newbold, 2007 
WL 301145 [Crawford does not apply to sentencing, even though the pre-sentence report 
contained hearsay statements]; U.S. v. Mata, 2006 WL 4079127 (D.N.M. 2006); US v. 
Robinson, 482 F3d 244 (C.A.3 2007); U.S. v. Melvin, 2007 WL 2325388 (11th Cir. 
[Fla.], 2007); but see People v. Wright, 823 N.Y.S. 2d 812 (N.Y.A.D 4, 2006) [Declaring 
that the court erred in admitting the affidavit of the People’s fingerprint expert at his 
persistent felony offender hearing]. 

• Mungin v. State, 2006 WL 870493 (Fla. 2006) [Crawford does not apply in the post-trial 
penalty phase]; see also Peterson v. State, 911 So.2d 184 (Fla. App. 1 Dist., 2005) [The 
court did not explicitly state whether Crawford was applicable in sentencing proceedings, 
but did note that records from the Department of Corrections were not testimonial and 
thus admissible for felony sentencing proceedings without violating the defendant’s right 
to confrontation]; in accord, Desue v. State, 908 So.2d 1116 (Fla. App. 1 Dist., 2005). 

vi. Capital Sentencing 
• United States v. Mills, 2006 WL 2381329 (C.D. Cal. 2006) [The  Confrontation Clause 

does apply in the death penalty phase of trial.  Under the Federal Death Penalty Act, the 
jury is empowered with the ultimate decision to impose the death penalty through fact-
finding in two steps, the “eligibility phase” and “selection phase.”  This is different from 
a non-capital sentencing, which is conducted by a judge.  The two phases are in place to 
ensure reliability in death penalty proceedings and are pure fact-finding steps.  Therefore, 
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the Court held that the right to confrontation applies to evidence of aggravating factors 
that can subject a capital defendant to the death penalty.] 

• Rodgers v. State, __So.2d__, 2006 WL 3025668 (Fla. 2006) [In the penalty phase of a 
capital trial, the state offered testimony of a prosecutor and police officer regarding 
defendant’s prior conviction for manslaughter; this testimony included testimonial 
statements of a non-testifying witness.  The court held that this admission of testimonial 
statements violated defendant’s Confrontation Clause rights, but the error was harmless.] 

• Florida state courts have held that the Confrontation Clause applies to all three phases of 
a capital case (guilt, penalty and sentencing).  See Rodriguez v. State753 So.2d 29 (Fla. 
2000); Holland v. State, 753 So.2d 29 (Fla. 2000); Way v. State, 760 So.2d 903 (Fla. 
2000). 

• Call v. Polk, Slip Copy 2006 WL 2728621 (W.D.N.C. 2006) [Crawford does not apply to 
capital sentencing hearings.]; Thomas v. State, 2006 WL 3804838 (Nev. 2006) [Crawford 
does not apply to capital penalty hearings]; U.S. v. Fields, 2007 WL 926864 (5th Cir. 
2007) [The Confrontation Clause does not apply to the phase at which the jury picks from 
a range of authorized sentences in a capital case.  The challenged hearsay statements 
applied only to nonstatutory aggravating factors, not defendant’s eligibility for the death 
penalty.] 

 
vii. Detention Proceedings 

• U.S. v. Bibbs, 2007 WL 1662201 (N.D. Cal. 2007) [The Sixth Amendment does not 
apply to detention proceedings under the Bail Reform Act.  Therefore, defendant’s 
Confrontation Clause rights were not violated when the Government proceeded by 
proffer at this proceeding.] 

 
2. Statements Sought to be Admitted for Reasons Other Than Its Truth 

 
a. Background Evidence to Complete the Narrative 

• People v. Newland, 6 A.D.3d 330 (N.Y.A.D 1 Dept. 2004) [A police officer testified 
briefly that while canvassing for possible witnesses to a burglary, he spoke to a person 
who was not a witness to the crime. As a result of the conversation, the officer searched a 
shopping cart left outside the burglarized premises and found papers bearing the 
defendant’s name. Even assuming that this testimony conveyed an implicit assertion by a 
non-testifying declarant, it was not received for its truth but as background evidence to 
complete the narrative of events and to explain why the officer looked into the cart. 
Furthermore, this evidence did not violate defendant’s right of confrontation. The 
principal evil at which the Confrontation Clause was directed was the civil law mode of 
criminal procedure and particularly its use of ex parte examinations as evidence against 
the accused. The Confrontation Clause was not directed at hearsay in general, but at 
testimonial statements which include, inter alia, “interrogations by law enforcement 
officers.”  The court concluded that a brief informal remark to an officer conducting a 
field investigation, was not in response to ‘structured questioning,’ should not be 
considered testimonial since it “bears little resemblance to the civil-law abuses the 
Confrontation Clause targeted.” The court further held that even if the challenged 
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evidence were a testimonial statement, it would find no Constitutional violation since the 
Confrontation Clause “does not bar the use of testimonial statements for purposes other 
than establishing the truth of the matter asserted.”  The evidence was relevant for 
purposes other than establishing its truth, and there was no danger that the jury, which 
was made aware that the declarant did not witness the burglary, would treat this evidence 
as an accusation of a non-testifying witness]; in accord, People v. Nunez, 7 A.D.3d 298 
(N.Y.A.D 1 Dept. 2004).  

• People v. Ruis, 11 A.D.3d 714 (N.Y.A.D. 2 Dept. 2004) [Testimony by investigating 
officer that after speaking with the eyewitness who did not testify at trial and obtaining a 
photograph of the defendant from the eyewitness, he further investigated and the 
defendant subsequently was apprehended in Costa Rica; the testimony was properly 
admitted for the purpose of explaining the sequence of events leading to the defendant’s 
apprehension.] 

• U.S. v. Cromer, 389 F.3d 662 (6th Cir 2004) [Testimony of police officer about “Nut,” 
who police learned was the defendant, which informed jury that someone had implicated 
“Nut” in illegal activities should not have been admitted as “background” evidence as 
there was no dispute as to subjects of investigations or the reason those subjects were 
believed to be involved, and in essence was offered to establish that defendant was 
involved in illegal activity, i.e., truth of statement; admission violated Crawford]; see 
also, U.S. v. Silva, 380 F.3d 1018 (7th Cir. 2004).  

• State v. Banks, 2004 WL 2809070 (Ohio App. 10 Dist. 2004) [Statements made by police 
officers pertaining to the investigation and apprehension of the defendant were not 
admitted for the truth of the matter asserted, but rather, served to “explain police 
conduct” and are admissible non-hearsay when the conduct is “relevant, equivocal, and 
contemporaneous with the statements.” In addition, stating “there he goes” on a 911 tape 
was admissible as an excited utterance, a common law exception to the hearsay rule. A 
Crawford analysis is limited to hearsay that does not fall into a common law exception 
and is thus inappropriate for the consideration of the above statements.] 

• People v. Mitchell, 32 Cal. Rptr.3d 613 (Cal. App. 2 Dist. 2005) [A California court 
admitted a dispatch tape into evidence asserting that the prosecution offered the tape only 
to show how the events transpired and to describe the subsequent police officers’ actions.  
The tape was not offered to establish the truth of the matter asserted in the incident.  The 
officers on the dispatch tape also testified at trial and were subject to cross-examination.  
Therefore, the admission of the tape did not violate the defendant’s right to confrontation 
or Crawford principles].   

• State v. Loughead, __N.W.2d__, 2007 WL 273782 (N.D. 2007) [Anonymous tipster 
reported that there was an untagged deer in the defendant’s hunting partner’s truck.  The 
court held that the tipster was a mere informer, not a witness against defendant, so his 
confrontation clause right was not violated when an officer testified regarding the 
substance of the tip.]     

• Jennings v. State, 2007 WL 1662858 (Ga.App. 2007) [Statement by victim of robbery 
that he provided defendant’s name to the police was offered only to show why police 
included defendant’s picture in the lineup, not for the truth of the matter asserted.]  
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b. Statements of Victim’s Intent, Plans and State of Mind 
• People v. Reynoso, 2 N.Y.3d 820 (2004) [The People were allowed to elicit a statement 

that non-testifying declarant had made to a detective. Statement was admitted not to 
establish the truth of the matter asserted, but rather to show detective’s state of mind.] 

• U.S. v. Hidalgo, 2007 WL 1108395 (5th Cir. 2007) [Admission of tape recording 
containing statements by a non-testifying witness was did not violate Crawford.  The tape 
was admitted to establish context, to show that defendant had knowledge of the unlawful 
plan, and to show defendant’s intent, not to prove the truth of the matter asserted.]   

 
c. Expert Testimony 

• U.S. v. Stone, 222 F.R.D 334 (E.D. Tenn. 2004) [Court ruled that an Internal Revenue 
Service Officer could testify during a tax fraud trial, and rely upon statements made to 
her by employees of the company where the defendants worked. The employees would 
not be testifying, but were not unavailable. The court ruled that the IRS officer could use 
the statements in formulating her expert opinion, even if the statements were testimonial 
under Crawford, and even if the company’s attorney did not have an opportunity to cross-
examine the employees, due to the fact that the statements “would not be used to 
establish the truth of the matters the employees asserted.”] 

• U.S. v. Henry, 472 F.3d 910 (D.C. Cir. 2007) [Crawford did not alter the evidentiary 
rules permitting expert witnesses to rely on inadmissible evidence in formulating their 
opinions.] 

 
d. Prompt Outcry 

• People v. Romero, 4 Misc.3d 1013(A) (N.Y. City Crim. Ct. 2004) [Doctrine of “prompt 
outcry” (or “fresh complaint”) permits the prosecution in a sex crime case to show that 
the victim promptly reported the crime to another person. Such testimony is admitted not 
in order to directly prove that the sex crime was in fact committed; rather, the evidence is 
admitted for the limited purpose of evaluating the victim’s credibility. In New York, 
testimony may only be admitted when declarant/victim testifies at trial. Therefore, there 
is no Confrontation Clause issue.]  

 
3. Unavailability of Declarant 
 

a. The State Must Determine Unavailability 
• Wilson v. State, 2007 WL 2193347 (Tex.App. 2007) [At trial for robbery, the court 

admitted the statement of a co-defendant through the testimony of a detective.  The State 
did not call the co-defendant, but told defendant he was available to testify if defendant 
wanted to call him.  On appeal, the court held defendant’s Confrontation Clause rights 
were violated because the State did not meet its burden of showing that the statement is 
admissible under Crawford by demonstrating that declarant was unavailable. The court 
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rejects the argument that defendant waived his confrontation clause rights by choosing 
not to call declarant as a witness.]  

• U.S. v. Yida, 2007 WL 2325143 (9th Cir. 2007) [Upholding exclusion of prior testimony 
of witness who was deported following defendant’s first trial.  Assessing the totality of 
the government’s actions in trying to secure the witness’ attendance—both before and 
after the witness’ deportation—the court finds that the government did not employ 
“reasonable means,” and thus had not established that the witness was unavailable.] 

b. Declarant Deemed Available 
• People v. Seijas, 9 Cal. Rptr.3d 826, 830 (Cal. App. 2 Dist. 2004), rev’d, 114 P.3d 742 

(Cal. 2005) [Mid-level appeals court held that the trial court erroneously permitted 
witness to invoke privilege against self incrimination when witness had no reasonable 
fear of prosecution for “lying to the police.”  California supreme court upheld decision on 
the statement of law, but reversed on the application of facts stating that the trial court 
was correct in permitting the witness to raise the privilege.  Cross-examination at a prior 
hearing does not satisfy the confrontation requirement where the witness is available.  
Rather, the sine qua non to the use of former testimony is the unavailability of the 
declarant.”] 

• People v. Babcock, 2006 WL 2739328 (Mich. App. 2006) [The officer who interviewed 
defendant was on vacation during trial, so the trial court ordered a pre-trial deposition of 
the officer at which defendant had the opportunity to cross examine the officer.  At trial, 
the transcript of the officer’s deposition was read to the jury.  On appeal, the court held 
that the officer was not constitutionally unavailable because her presence could have been 
procured.  However, the error was harmless given the substantial evidence of guilt.] 

 
c. Declarant Testifies at Trial is Available   

• People v. Martin, 2004 WL 605440 (Cal App.1 Dist. 2004) [In a sexual abuse trial, a 
videotaped interview of a child was admitted and the child-declarant was available for 
cross-examination at trial. Thus the Confrontation Clause places no restraints on the use 
of the child’s prior testimonial statements]; see also, Somervell v. State, 883 So.2d 836 
(Fla. App. 5 Dist. 2004).       

• Washington v. McClanahan, 120 Wash. App. 1065 (Wash. App. Div. 1 2004) [A child 
who is competent to testify and who testifies concerning the act of abuse, but whose 
memory may be imperfect as to the out of court declaration, is not “unavailable” as a 
witness for the purpose of the Confrontation Clause. Thus, the child’s hearsay statements 
made to her mother, teacher, and the child’s interview specialist were properly admitted, 
and child was subject to cross-examination concerning her out of court declaration.] 

• People v. Martinez, 810 N.E.2d 199 (Ill. App. 1 Dist. 2004) [A trial witness readily 
admitted that she could not remember all of the details of the incident to the extent she 
could on the night she was questioned by the police. Although she implicated the 
defendant both at trial and in her statement, the trial court found that her genuine lack of 
recollection on germane matters bolstered her credibility. The witness’ limited recall 
rendered her in court testimony inconsistent with her written statement. Inconsistent 
statements under Illinois case law are not limited to contradictions, but also include 
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evasive answers, silence, or changes in position. The appellate court held that the trial 
court did not err in admitting the witness’s written statement as admissible hearsay under 
Illinois law where her in-court testimony was inconsistent with her prior statement and 
where defendant was given the opportunity to challenge the witness’ credibility through 
cross-examination. The written statement was clearly testimonial. Finding the statement 
admissible, the appellate court quoted Crawford: “[W]hen the declarant appears for cross-
examination at trial, the Confrontation Clause places no constraints at all on the use of his 
prior testimonial statements. It is therefore irrelevant that the reliability of some of  out of 
court statements ‘cannot be replicated, even if the declarant testifies to the same matters 
in court’. The Clause does not bar admission of a statement so long as the declarant is 
present at trial to defend or explain it.”(citations omitted) (Query: What about rule against 
impeaching one’s own witness {with very limited exceptions}?]  

• State v. Gorman, 854 A.2d 1164 (Me. 2004) [The Clause does not bar admission of a 
statement so long as the declarant is present at trial to defend or explain it. Mother 
testified during grand jury proceedings that her defendant son had confessed a murder to 
her. The audiotape of grand jury proceedings was admitted pursuant to the recorded 
recollection exception to the hearsay rule. Court ruled that this was not a violation of 
defendant’s Sixth Amendment right. The mother’s lack of memory of the confession and 
history of delusional thoughts did not make her constitutionally unavailable, as she was 
still available for cross-examination at trial.]; see also State v. Real, 2007 WL 259699 
(Ariz.App.Div. 2, 2007) [Officer who conducted defendant’s field sobriety test could not 
remember the circumstances surrounding D’s arrest and referred to his notes while 
testifying. The court held his testimony did not violate Crawford because he testified and 
was available for cross-examination, although he did not have an independent memory of 
the series of events.]  

• Cooley v. State, 849 A.2d 1026 (Md. App. 2004), overruled on other grounds, 867 A.2d 
1065 (Md. 2005) [Witness at murder trial testified that defendant did not commit the 
crime. The Confrontation Clause does not prohibit the jury from convicting defendant on 
the basis of the witness’ prior written and/or recorded statement in which the witness 
stated that the defendant did commit the crime. The decision in Crawford has no effect 
upon the admissibility of the witness’ out of court statement because Crawford did not 
overrule the unbroken line of cases holding that the Confrontation Clause does not 
operate to exclude pretrial statements made by a witness who actually testifies at trial.] 

 
4.  Opportunity to Confront / Cross-Examine Declarant 

• Clark v. State, 808 N.E.2d 1183 (Ind. 2004) [Admission of testimonial out-of-court 
statement at trial was not error where declarant was witness at trial and defendant had 
opportunity to cross-examine witness even though he chose not to do so. The Supreme 
Court in Crawford “specifically noted that its holding does not alter the rule that ‘when 
the declarant appears for cross-examination at trial, the Confrontation Clause places no 
constraints at all on the use of his prior testimonial statements.’”] 

• Howell v. State, 629 S.E.2d 398 (Ga. App. 2006) [Defendant contended that the 
introduction of testimony of victim under the provisions of the child hearsay statute 
violated his right to confront and to cross-examine the witness. Although the victim did 
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not testify, she was available for cross-examination. The prosecutor stated that the victim 
was in the courthouse and ‘available if necessary.”] 

• Bratton v. State, 156 S.W.3d 689 (Tex. App.-Dallas 2005) [Where two accomplices were 
present at trial, but were not called to testify by either party, the State argued that the 
defendant waived his confrontation rights.  The State contended that the defendant, in 
declining to call the witnesses for strategic reasons, should not be allowed to later assert a 
Confrontation Clause claim. The court was not persuaded by the argument and held that 
the defendant’s constitutional right to confrontation was violated by the admission of 
testimonial statements made by accomplices who did not testify at trial.]   

• State v. Cox, 876 So.2d 932 (La. App. 3 Cir. 2004) [Where the State asserted declarant 
was unavailable although present at trial, the court reasoned that if the State needed to 
admit a testimonial statement, the State could call the witness to testify. The court held 
that the burden lies with the State to establish unavailability and a prior opportunity to 
cross-examine when seeking to admit testimonial statements.  As the State failed to 
satisfy this burden, testimonial statements were improperly admitted at trial.]   

• Liggins v. Graves, 2004 WL 729111 (S. D. Iowa) [In a habeas corpus proceeding, the 
U.S. District Court upheld the Iowa Supreme Court’s ruling that allowed the deposition 
of a person unavailable to testify by reason of mental infirmity. Although defendant did 
not cross-examine potential witness/declarant at deposition, defendant was present at 
deposition and his counsel both had the opportunity and motive to cross-examine 
declarant at deposition.] 

• State v. Sherman, 121 Wash. App. 1062 (Wash. App. 2004) [Pro se defendant was 
convicted at first trial of first degree assault. Appellate court reversed the conviction and 
ordered a new trial because the defendant’s waiver of his right to counsel was not a valid 
one. At the first trial, defendant cross-examined a witness for the prosecution who was 
unavailable at the retrial. Defendant was once again convicted. On appeal, defendant 
contended that his right to confrontation was violated by the admission of the witness’ 
first trial testimony. The appellate court affirmed the defendant’s conviction finding that 
the trial court did not abuse its discretion in allowing the witness’ first trial testimony to 
be introduced at the second trial. “The confrontation clause guarantees an opportunity for 
effective cross- examination, not cross-examination that is necessarily effective in 
whatever way, and to whatever extent, the defense might wish.” Citing Mancusi v. 
Stubbs, 408 U.S. 204 (1972), the Washington appellate court held that “the introduction 
of former testimony was proper because there was adequate opportunity to cross-examine 
the witness at the first trial, there was no evidence that the cross-examination in the first 
trial was constitutionally deficient, and there was no indication that counsel in the second 
trial would have touched on any new material line of questioning not addressed at the 
first trial.”] 

• U.S. v. Wilmore, 381 F.3d 868 (9th Cir. 2004) [Court’s limitation on cross-examination 
effectively made wife an unavailable witness as to her grand jury testimony. Trial court 
restricted defense counsel’s cross-examination of witness as to her grand jury testimony. 
The grand jury testimony was admitted to impeach the witness’ trial testimony. The 
witness invoked her Fifth Amendment right in response to whether she lied before the 
grand jury. The appeals court ruled that the witness was in fact unavailable as to her 
grand jury testimony and the defendant was not afforded an opportunity to cross-examine 
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her]; in accord, State v. Noah, 2006 WL 1976505 (Kan. App. 2006) [When a child victim 
was unable to continue testifying at a preliminary hearing, the defense counsel’s cross-
examination of the child was cut short.  The court held that the defendant’s right to 
confrontation was violated because he was unable to effectively cross-examine the child 
victim.] 

• People v. Fry, 92 P.3d 970 (Colo. 2004) [Preliminary hearings in Colorado do not 
provide enough opportunity for cross-examination to satisfy the Confrontation Clause 
requirements under Crawford.] 

• People v. Price, 15 Cal. Rptr.  3d 229 (Cal. App. 1 Dist. 2004) [Defendant had enough 
opportunity to cross-examine the victim at the preliminary hearing for the hearsay 
testimony to be properly admitted at trial.] 

• Commonwealth v. Sena, 809 N.E.2d 505 (Mass. 2004) [Failure of prior cross-
examination to explore certain facts and inability to cross-examine new facts at second 
trial does not preclude admissibility under Crawford] 

• U.S. v. Bordeaux, 400 F.3d 548 (8th Cir. 2005) [Where a child victim testified via two-
way closed-circuit television during a sexual abuse trial, admission of statements made to 
a government official at a “forensic interview” violated the defendant’s rights under the 
confrontation clause.  The court concluded that closed circuit confrontation is not the 
constitutional equivalent of face-to-face confrontation because the encounter is virtual in 
nature and may have a diluted truth inducing effect.  As a result, the closed-circuit 
testimony of the victim served the functional equivalent of absence from trial and 
improperly introduced testimonial statements without the opportunity to cross-examine.] 
See also US v. Yates, 438 F.3d 1307, 1313-8 (11th Cir. 2006) [applying Craig and 
holding that the District court’s decision to permit live testimony, via 2-way video 
transmission, of a witness in a foreign country violated the Confrontation Clause].   But 
see State v. Vogelsberg, Slip Copy, 2006 WL 3025684 (Wis.App. 2006) [A four year old 
child victim of sexual assault was permitted to testify from behind a screen to shield him 
from contact with defendant.  Defendant claimed that after Crawford, the use of the 
shield deprived him of his confrontation rights.  In reviewing this claim, the appellate 
court provides an in-depth history of decisions addressing confrontation clause challenges 
to the use of barriers, both pre- and post-Crawford.  In Coy v. Iowa, 487 US 1012 (1988), 
the Supreme Court struck down an Iowa statute that permitted the use of barriers between 
child witnesses and the accused without a prior particularized finding of necessity.  The 
Court noted that any exception to a defendant’s confrontation rights must be necessary to 
further an important public policy and supported by a particularized finding that a witness 
required special protection.  In the subsequent case of Maryland v. Craig, 497 U.S. 836 
(1990), the Supreme Court ruled that the state’s interest in protecting the child witness 
from trauma may be sufficiently important to justify the use of a special procedure that 
denies a defendant of face-to-face confrontation.  However, the state must first make an 
adequate showing of necessity, considering factors outlined by the Court.  Here, the 
Wisc. Court of Appeals determined that Crawford did not overrule Craig; while Crawford 
concerned itself with the opportunity to cross examine witnesses, Craig addressed 
whether the demands of the Confrontation Clause are met following a specific 
determination that necessity requires the placement of a barrier between the witness and 
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the accused.  The use of the barrier in this case did not violate defendant’s constitutional 
rights.].   

• U.S. v. Sharp, 355 Ill.App.3d 786 (Ill. App. 4 Dist. 2005) [In a sexual abuse trial, a 
twelve year old girl appeared in court and experienced difficulty completing her narrative 
on direct exam, but answered all questions posed by defense counsel.  A gap in 
recollection concerning a prior statement which detailed the event of sexual abuse, did 
not preclude her effective cross-examination.  The court reasoned that she was available 
for cross-examination within the meaning of Crawford and her prior out of court 
statements, therefore, did not implicate the Confrontation Clause.] 

• State v. Miller, 918 So.2d 350 (Fla. App. 1 Dist. 2005) [Witness was available to testify 
at trial regarding his prior statement, but he had a faulty memory due to an injury.  A 
faulty memory does not result in a Confrontation Clause violation because the clause is 
satisfied if the defendant has “the opportunity to bring out such matters as a witness’s 
faulty memory.”]; see also People v. Tran, 2006 WL 2790460 (Cal. App. 4 Dist. 2006) 
[A co-conspirator made post-arrest statements to an investigating officer, which 
implicated defendant.  At trial, the co-conspirator testified but largely forgot the 
substance of his previous statements.  Defendant argued he was denied the opportunity to 
cross-examine this witness.  Reasoning that the Confrontation Clause guarantees only an 
opportunity to cross-examine, not an effective cross examination, the court held that the 
co-conspirator’s forgetfulness did not violate defendant’s constitutional rights.]; State v. 
Miller, 2007 WL 329125 (Minn.App. 2007). 

• State v. Price, __P3d__, 2006 WL 3333540 (Wash. 2006) [“[A]ll of the purposes of the 
confrontation clause are satisfied even when a witness answers that he or she is unable to 
recall…We conclude that a witness’s inability to remember does not implicate Crawford 
nor foreclose admission of pretrial statements.”]; in accord, People v. Perez, 98 
Cal.Rptr.2d 522 (2000); People v. Candelaria, 107 P.3d 1080, 1087 (Colo.App.2004); 
State v. Pierre, 890 A.2d 474 (Conn. 2006); Mercer v. U.S., 864 A2d 110, 114-115 
(D.C.App. 2004); Reyes v. U.S., 2007 WL 2323460 (D.C. 2007)  

• Daily v. Phillips, Slip Copy WL 2494621 (S.D.N.Y. 2006) [In a habeas corpus 
proceeding, District Court adopts recommendation of Magistrate that petition be denied.  
Petitioner had a series of interactions with the arresting police officer prior to (and 
unrelated to) his underlying arrest.  Petitioner claimed that the state trial court’s refusal to 
permit him to cross-examine the arresting officer about these previous interactions 
violated his Confrontation Clause right.   The court reasoned that Crawford only applies 
to the opportunity to cross examine, not situations in which the defendant is “merely 
limited in the scope of his cross-examination.”] 

• US v. Hargrove, Slip Copy 2006 WL 2522524 (D. Kan. 2006) [Declarant testified at a 
prelimiary hearing, at which time defendant cross examined him.  Declarant later invoked 
his 5th Amendment right and did not testify at trial.  Declarant’s testimony was admitted 
under the unavailable witness hearsay exception.  Defendant argued his Confrontation 
Clause rights were violated because, before trial, he discovered evidence on which he 
wanted to cross examine declarant.  The court found no violation, reasoning, “[d]espite 
the fact that defendant discovered additional information later which would have 
provided him with the ability to make a more effective cross-examination, he still had 
and utilized the opportunity to cross-examine [declarant] at the tie of the preliminary 
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hearing.”  Furthermore, defendant had the opportunity at trial to impeach declarant’s 
credibility with evidence discovered after the preliminary hearing.] 

• Howard v. State, 2006 WL 2553483 (Ind. 2006) [In a prosecution for child molestation, 
the child witness became too upset to complete her testimony.  An edited version of the 
child’s pre-trial deposition was then admitted into evidence.  On appeal defendant argues 
this was a “discovery” deposition, not a “trial” deposition, and thus was not 
confrontational.  Noting that defendant’s counsel examined the witness for nearly two 
hours during this deposition, the court finds that defendant had sufficient opportunity to 
cross examine the witness.  However, because there was not sufficient showing that the 
witness was unavailable, the trial court’s judgment is reversed and remanded.] 

• Rice v. State, 2006 WL 2806156 (Ga. 2006) [A witness in a murder case was gravely ill, 
so the trial court granted the State’s motion to preserve his testimony in a pre-trial 
deposition.  The defendant was only given six days’ notice of the State’s intent to depose 
the witness.  The State completed its direct examination and requested that defendant 
begin cross examination on that day.  Because defendant did not have adequate time to 
prepare his cross-examination, the court granted a continuance to permit defendant to 
conduct his examination on a later date.  However, the witness died before the date of the 
scheduled cross-examination.  Defendant moved to exclude the witness’ direct 
examination, arguing that he did not have a prior opportunity to cross examine this 
witness.  The court upheld the admission of the testimony, finding that although 
defendant’s opportunity to cross examine the witness was not ideal, the opportunity 
afforded him was sufficient.] 

• People v. Sanders, __N.E.2d__ , 2006 WL 3246691 (Ill.App. 3 Dist. 2006) [Defendant’s 
conviction for murder was reversed on direct appeal and remanded for a new trial. At 
defendant’s second trial, testimony of the State’s expert from the first trial, including 
defendant’s cross examination of the witness, was read to the jury because that expert had 
died.  Defendant argued his Confrontation Clause rights were violated because he was 
unable to cross examine the expert witness about the recent publication of an opinion that 
was contrary to his.  The court holds that the defendant had a full opportunity to cross 
examine the expert about the contrary opinion at the time of the prior testimony, so 
Crawford is satisfied.  The court reasons that a contrary holding would prevent the 
admission of a prior statement merely because there had been further development after 
the statement was made.] 

• Pryor v. Connolly, __F.Supp.2d__, 2006 WL 3222560 (S.D.N.Y. 2006) [An eyewitness 
to a robbery gave a lengthy written statement to defense counsel (believing he worked for 
the District Attorney).  Defendant wanted to introduce the statement at trial, but the court 
denied admission because defendant had not given a copy to the prosecution.  However, 
defendant was permitted to cross examine the witness regarding the statement and some 
inconsistencies were highlighted.  Defendant argued he was denied his right to 
confrontation because he was not permitted to introduce the statement in full.  The court 
held there was no Sixth Amendment violation because defendant had sufficient 
opportunity to cross examine the witness at trial.  The Sixth Amendment guarantees only 
the opportunity to cross examine, not the most effective method of cross examination.] 

• U.S. v. Stone, 2007 WL 600098 (6th Cir. 2007) [Prosecution witness answered some 
questions but invoked his 5th Amendment right against self incrimination about 30 times 
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during his direct examination.  Defendant made no attempt to cross-examine the witness 
and, on appeal, argued that his Confrontation Clause rights were violated by the witness’ 
invocation of this right.  The court holds that because defendant did not attempt to cross-
examine the witness, it cannot be assumed that such examination would have been futile 
or would have resulted in the assertion of privilege.  Therefore defendant’s Confrontation 
Clause rights were not violated.] 

• In re State ex rel A.E.L., 2007 WL 1555329 (N.J.Super. A.D. 2007) [Four-year-old child 
witness testified at a bench trial that he could not remember anything but that he had seen 
someone’s penis.  Defense counsel did not cross examine him at that time because the 
child had not said anything that incriminated the defendant and the court had not yet 
ruled on the admissibility of the videotaped police interview of the child.  The videotape 
was later admitted for its truth and the court denied defense request to re-call the child to 
cross examine him.  On appeal, the court opines but does not definitively hold, that “a 
child witness who remembers nothing and cannot meaningfully be cross-examined on his 
statements to the police is not “available” for cross-examination so as to make the 
videotaped police interview admissible under Crawford.”] 

• People v. Bakr, 2007 WL 1584255 (Ill.App. 1 Dist 2007) [Co-defendants in murder 
prosecution testified against Bakr, but stated they could not remember making statements 
to the police.  Videotaped statements given by these witnesses to the police were 
admitted into evidence.  Defendant’s right to cross-examine these witnesses was satisfied, 
even though they could not recall making statements to the police, because his counsel 
was able to question them about their biases and motives to lie.  Witnesses were not 
unavailable for Confrontation Clause purposes, so admission of the videotape was not 
error.] 

• State v. Stein, 2007 WL 2268508 (Wash.App.Div 2 2007) [Defendant was convicted of 
three attempted murders and burglary in connection with allegations he was trying to 
remove people he thought would interfere with his expected inheritance from his father.  
The trial court admitted the prior testimony of defendant’s father and his father’s 
caretaker from a previous real estate litigation, which indicated that defendant’s right to 
property worth more than $1 million was at stake.  The admission of this testimony was 
upheld by the appellate court, which found that defendant had a “similar motive” to cross 
examine these witnesses at the real estate proceeding.] 

• Lucas v. State, 2007 WL 2257650 (Ind.App. 2007) [Defendant’s Confrontation Clause 
rights were not violated by the admission of the pretrial deposition of a nontestifying 
witness.  The deposition was conducted by defendant’s own attorney, and defendant thus 
had the opportunity to ask the witness any questions he wanted, including those questions 
tending to discredit her.  The court rejects the argument that he was denied the 
opportunity to cross-examine this witness because the purpose of a deposition is to gather 
information, not to impeach her testimony.] 

 
  a. Discovery Depositions and Confrontation Clause in Florida 

• Fla. R. Crim. P. 3.220: Permits discovery depositions to be used for impeachment, but not 
for substantive evidence. 
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• Fla. R. Crim. P. 3.220(h)(1)(D): Permits discovery depositions in cases involving 
misdemeanors or criminal traffic offenses when good cause is shown to the trial court. 

• Fla. R. Crim. P. 3.190(j): Permits depositions to perpetuate testimony.  
 

i. Discovery Depositions under Rule 3.220 do Qualify as a 
Prior Opportunity for Cross-Examination.  

• Blanton v. State, 880 So.2d 798 (Fla. App. 5 Dist. 2004) [Victim of sexual battery was 
considered legally unavailable due to post-traumatic stress disorder and state conceded 
that victim’s statements were testimonial in nature.  Defendant argued that the victim’s 
deposition was not substantive and not as extensive as it would have been if conducted 
during a trial.  Defendant also argued that his confrontation right was violated because he 
was not physically present at the deposition.  However, the record reflects that he never 
asked to be present.  Court held that “Crawford mandates only the ‘opportunity’ for the 
examination.  Whether and how that opportunity is used is within the control of the 
accused, and he should not be heard to complain about an opportunity squandered.” 
Discovery depositions satisfy Crawford]; in accord, State v. Causey, 898 So.2d 1096 
(Fla. App. 5 Dist. 2005); State v. Dulje, 903 So.2d 1046 (Fla. App. 5 Dist. 2005). 

• Corona v. State, 2006 WL 1144187 (Fla. App. 5 Dist., 2006) [Defendant was convicted 
of capital sexual battery against his daughter.  Defense counsel took a pretrial deposition 
of both the victim and the witness (defendant’s wife), examining both of them 
extensively under oath.  Neither the victim or defendant’s wife testified at trial.  
Defendant appealed claiming that his right to confrontation was violated because he did 
not have a face-to-face confrontation.  Similar to Blanton, there is no evidence that 
defendant asked for and was denied the right to be physically present during the 
depositions.  Although, a defendant does not have an absolute right to attend a deposition, 
the rule has a “good-cause” exception, which includes the confrontation right.  Court held 
that the victim was unavailable, but defendant had prior opportunity to cross-examine the 
victim during a pretrial deposition, thus satisfying the confrontation right in Crawford.] 

 
ii. Discovery Depositions under Rule 3.220 do NOT 

Qualify as a Prior Opportunity for Cross-Examination.  
• Lopez v. State, 888 So.2d 693 (Fla. App. 1 Dist. 2004) [Rejecting Blanton by 

distinguishing Rule 3.220 from Rule 3.190.  Discovery depositions do not qualify as a 
prior opportunity for cross-examination because it is a discovery tool NOT intended for 
cross-examination.  Furthermore, the defendant is not entitled to be present at the 
deposition as he would at trial.] 

• Manuel v. State, 2005 WL 1130183 (Fla. App. 1 Dist. 2005) [If prior cross-examination 
of the victim at deposition was done only for purposes of discovery and not to perpetuate 
the victim’s testimony, then the statement is deemed testimonial.]   

• Belvin v. State, 922 So.2d 1046 (Fla. App. 4 Dist. 2006) [Defendant did not have 
requisite opportunity to cross-examine the technician who prepared the breath test 
affidavit.  Agreeing with Lopez that if courts were to “conclude that the taking of a 
discovery deposition satisfies the right of confrontation, we would also have to conclude 
that the right is satisfied even if the defendant neglects or declines to depose the witness.”  
The Florida discovery rule would effectively eliminate the constitutional Crawford 
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requirements so long as the state could show that the declarant was available for a 
deposition.]   
 

iii. Discovery Depositions under Rule 3.220 MIGHT be 
Sufficient as a Prior Opportunity for Cross-
Examination. 

• Contreras v. State, 910 So.2d 901 (Fla. App. 4 Dist. 2005) [Video-taped statement of 
victim was admitted.  Defense counsel conducted a discovery deposition and defendant 
was not present.  A new defense counsel asked for another discovery deposition after the 
prior attorney destroyed his notes.  Trial judge allowed the second discovery deposition 
but with limitations and the judge was allowed to rule on objections by closed circuit 
television.  Defendant appealed.  Court agreed with Lopez and certified conflict with 
Blanton holding that if the deposition had been admitted along with the CPT statement, 
then it may satisfy the confrontation clause under Crawford, but this is not the case.  The 
court noted that there might be circumstances where a criminal discovery deposition 
could suffice as a substitute for the “prior opportunity for cross-examination.”  “Where 
the defendant is aware of the state’s intention to use a prior testimonial statement, is 
present at a deposition, and so conducts the cross-examination of the witness that it might 
satisfy Crawford.”]   

  
                        5.  Forfeiture/Waiver of Right to Confrontation  

• Deener v. State, __S.W.3d__, 2006 WL 3479941 (Tex.App.-Dallas, 2006) [A Texas 
statutory scheme requires defendants to file written objections to the state’s proffered 
chain of custody affidavits or certificates of analysis.  In this case, defendant did not 
object to the admission of these documents until his second trial, at which point he argued 
the scheme violates Crawford.  The appellate court held that although the documents are 
testimonial, defendant forfeited his confrontation rights by not objecting in the proper 
time frame.  The court rejects defendant’s argument that Confrontation Clause rights are 
“waiveable-only” and holds that the rights may be forfeited if not asserted.]  

a. Forfeiture by Wrongdoing 
• Reynolds v. U.S., 98 U.S. 145 (1879) [Defendant has a right to be confronted with 

witnesses against him; “but if a witness is absent by his own wrongful procurement, he 
cannot complain if competent evidence is admitted to supply the place of that which he 
has kept away.  The Constitution does not guarantee an accused person against the 
legitimate consequences of his own wrongful acts.  It grants him the privilege of being 
confronted with the witnesses against him; but if he voluntarily keeps the witnesses away, 
he cannot insist on his privilege.  If, therefore, when absent by his procurement, their 
evidence is supplied in some lawful way, he is in no condition to assert that his 
constitutional rights have been violated.”] 

• Illinois v. Allen, 397 U.S. 337 (1970) [Holding that a defendant who engaged in 
disruptive conduct during his trial and was expelled from the courtroom “lost his right” to 
confront witnesses against him.] 

• State v. Sheppard, 484 A.2d 1330 (N.J. Super. L. 1984) [Prosecutor was permitted to 
show that acts committed by defendant during crime led to complainant’s refusal to 
testify making her unavailable under a waiver theory.] 
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• State v, Caulfield, 2006 WL 2828676 (Minn. 2006) [Lab report identifying substance 
seized from defendant as cocaine was testimonial because it was clearly prepared for 
litigation.  The report was admitted under Minnesota statute 634.15, which permits the 
admission of a lab report without the accompanying testimony of the analyst unless the 
defendant requests, at least 10 days before trial, that the analyst testifies in person.  On 
appeal, the court held that the defendant did not have adequate notice that his failure to 
request the testimony of the analyst would result in the waiver of his confrontation rights.  
The court concludes, “[a]t a minimum, any statute purporting to admit testimonial reports 
without the testimony of the preparer must provide adequate notice to the defendant of 
the contents of the report and the likely consequences of his failure to request the 
testimony of the preparer.  Otherwise, there is no reasonable basis to conclude that the 
defendant’s failure to request the testimony constituted a knowing, intelligent, and 
voluntary waiver of his confrontation rights.] 

• Gonzalez v. State, 195 S.W.3d 114 (Tex.Crim.App. 2006) [Defendant was on trial for 
murder and robbery. The court admitted statements made by the victim to a responding 
police officer before she died, in which she described her assailant.  The appellate court 
examines the status of the doctrine of forfeiture by wrongdoing after Crawford, and holds 
that defendant forfeited his right to confrontation by murdering the witness.  The court 
does not decide whether forfeiture requires an intent to silence a witness because it finds 
sufficient evidence of intent in this case.] 

 
i. Courts Requiring an Intent to Procure Witness’ 

Absence for Finding of Forfeiture 
• State v. Fields, 679 N.W.2d 341 (Minn. 2004) [Defendant, while in jail, made threatening 

phone calls to various witnesses. One witness who was threatened testified briefly at trial, 
but refused to continue, stating that he feared reprisals. After hearing evidence that was 
highly suggestive of threats and intimidating overtures directed toward the witness by the 
defendant, the trial court concluded that the witness’ grand jury testimony which was 
clearly hearsay was admissible under Minnesota statute. The Supreme Court of 
Minnesota held that “if a witness is unavailable because of the defendant’s own wrongful 
procurement, ‘he is in no condition to assert that his constitutional rights have been 
violated.’ Crawford recognized that the rule of forfeiture is still valid. ‘[T]he rule of 
forfeiture by wrongdoing (which we accept) extinguishes confrontation claims essentially 
on equitable grounds; it does not purport to be an alternative means of determining 
reliability.’”  The trial court’s findings that the defendant engaged in wrongful conduct, 
that he intended to procure the unavailability of the witness and that the intentional 
wrongful conduct actually did procure the unavailability of the witness was supported by 
the record.] 

• State v. Wright, __N.W.2d__, 2007 WL 177690 (Minn., 2007) [remanding for an 
evidentiary hearing on whether defendant forfeited his confrontation claim (1) by 
engaging in wrongful conduct; (2) with the intent to procure the unavailability of the 
witnesses and (3) that his wrongful conduct actually did procure the witnesses’ 
unavailability.]  

• People v. Jernigan, __NYS2d__, 2007 WL 1839442 (NYAD 1 Dept 2007) [The People 
proved by clear and convincing evidence that defendant’s misconduct procured the 
witness’ unavailability for trial.)  
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• Ashford v. State, 2007 WL 431865 (Tex.App.-Eastland 2007) [Defendant was on trial for 
assaulting his girlfriend, who refused to testify.  The woman’s mother was permitted to 
testify regarding calls received from her daughter indicating she was afraid of defendant 
because he threatened her and that she left the state because of this fear.  The court held 
that the statements to her mother were not testimonial, but even if they were, the court 
could have found that defendant forfeited his right to confront complainant by 
intentionally causing her absence.] 

• People v. Romero, 156 P3d 694 (NM 2007) [“[T]he prosecution is required to prove 
intent to procure the witness's unavailability in order to bar a defendant's right to confront 
that witness. While there are arguments for change and opinions to the contrary, none of 
the arguments for change or opinions to the contrary provide satisfactory limitations on a 
doctrine that has the potential to emasculate the Confrontation Clause.] 

• People v. Stechly, 2007 WL 1149969 (Ill. 2007) [The child victim in a prosecution for 
sexual assault did not testify, but the child’s mother, a social worker and medical 
personnel testified regarding statements made by the child.  On appeal, the court 
examines the forfeiture doctrine and concludes that an intent to procure the witness’ 
absence is required  and remands the case for a hearing on the forfeiture issue.] 

• People v. Moreno, 160 P3d 242 (Colo. 2007) [In prosecution for sexual abuse of a child, 
the People failed to prove that defendant had any intent to prevent or dissuade the child 
from testifying against him; therefore, the record does not support the conclusion that he 
forfeited his constitutional right to confront her.] 

ii. Courts Holding no Intent to Procure Witness’ Absence 
is Required for Finding of Forfeiture  

• U.S. v. Garcia-Meza, 403 F.3d 364 (6th Cir. 2005) [During the trial of defendant for the 
murder of his wife, the court permitted testimony by police officers regarding statements 
made by decedent about a prior assault by defendant.  The appellate court upheld the 
admission of the statements, finding that defendant had forfeited his right to confront her 
because his wrongdoing is responsible for her absence.  (Defendant admitted to stabbing 
her, but argued that the killing was not premeditated.) The court rejected defendant’s 
argument that he did not forfeit his confrontation rights because he did not kill his wife 
with the intent of making her unavailable to testify.  While the Federal Rules of Evidence 
contain such a requirement, the court, , 712 NW2d 506 (Mich. 2006);quoting Crawford, 
reasons that the Sixth Amendment does not depend on the “vagaries of the Rules of 
Evidence.”  The rule of forfeiture is a rule of equity and defendant should not be allowed 
to benefit from his wrongdoing.]; in accord People v. Bauder, 712 N.W.2d 506, 51405 
(Mich. App. 2005); U.S. v. Mayhew, 380 F.Supp.2d 961, 966-97 (S.D. Ohio 2005); U.S. 
v. Battle, __F.Supp.2d__, 2006 WL 3953324 (S.D.Fla. 2006); People v. Emery, 712 
NW2d 506 (Mich. 2006); State v. Jensen, 727 NW2d 518 (Wis. 2007). 

• State v. Brooks, Slip Copy, 2006 WL 252399 (Tenn.Crim.App. 2006) [In prosecution of 
defendant for the murder of his girlfriend, the trial court admitted prior statements of the 
victim, including an affidavit of complaint. On appeal, the court determines that some of 
the statements admitted were testimonial, but defendant forfeited his right to confront her 
when he murdered her.  The court distinguishes between forfeiture by wrongdoing as a 
hearsay exception, which requires a showing that defendant procured the witness’ 
absence with the intent to keep her from testifying, and forfeiture of confrontation rights, 
which requires no showing of motive.]  
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• State v. Meeks, 88 P.3d 789 (Kan. 2004) [Found that a murder defendant forfeited his 
right of confrontation and waived any hearsay objections with respect to statement of 
victim police officer in presence of four others that defendant had shot him]; but  
forfeiture generally applies when the defendant’s acts intend to silence the victim from 
testifying. See People v. Maher, 89 N.Y.2d 456, 462 (N.Y. 1997) [The application of the 
forfeiture rule should not require the trial court to decide in the hearing the ultimate 
question for the jury in the same case, i.e., whether the defendant caused the victim’s 
death]; but see State v. Ahib Paul a/k/a Paul Ahib, 25 A.D.3d 165 (N.Y.A.D. 1 Dept. 
2005) [dicta].    

• People v. Hayes, 2007 WL 1366492 (Cal.App. 5 Dist 2007) [D was convicted of 
murdering his girlfriend.  The trial court admitted recordings of three 911 calls made by 
decedent on dates prior to her murder.  Appellate court held that this admission did not 
violate D’s right to confrontation because he forfeited his right to confront decedent by 
murdering her.  No intent to silence a witness is required for a finding of forfeiture.  A 
finding of forfeiture requires: 1) Unavailability of a witness caused by D’s intentional 
criminal act and 2) Independent corroborative evidence of D’s forfeiture (statement of 
unavailable witness is not sufficient).] 

• People v. Giles, 152 P3d 433 (Cal. 2007) [“[C]ourts should be able to further the truth-
seeking function of the adversary process when necessary, allowing fact finders access to 
relevant evidence that the defendant caused not to be available through live testimony.” 
Note: this court specifies that, although intent to procure the witness’ absence is not 
required under the federal Constitution, it may be required under the applicable rules of 
evidence.  This case provides an excellent discussion of the history and application of the 
forfeiture doctrine before and after Crawford.] 

• State v. Mason, __P3d__, 2007 WL 2051541 (Wash. 2007) [Distinguishing forfeiture 
from waiver, the court holds that one can forfeit Confrontation Clause rights by 
wrongdoing even if that person does not have a specific intent to procure the witness’ 
absence.) 

    iii. Standard of Proof for Finding Forfeiture by  
     Wrongdoing 
    A. Preponderance of the Evidence  

• Gatlin v. U.S., __A.2d__, 2007 WL 1624383 (D.C. 2007) [D was on trial for murdering 
Buckman.  A witness to Buckman’s murder, Jones, testified before the grand jury.  Jones 
was murdered before trial.  D was incarcerated at the time of Jones’ murder.  The 
prosecution offered testimony of 2 inmates that D took credit for Jones’ murder and that 
he was overheard bragging about getting rid of witnesses. The transcript of Jones’ grand 
jury testimony was admitted into evidence under a forfeiture by wrongdoing theory.  This 
admission was upheld on appeal under doctrines of co-conspirator liability and forfeiture 
by wrongdoing. The court rejected D’s argument that a heightened standard of proof 
should apply to forfeiture post-Crawford, declaring that a preponderance standard was 
appropriate. Note: D was acquitted of Jones’ murder and of charges of conspiracy to 
obstruct justice and witness intimidation.]  

• People v. Giles, 152 P3d 433 (Cal. 2007) 
    B. Clear and Convincing Evidence 
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• People v. Jernigan, __NYS2d__, 2007 WL 1839442 (NYAD 1 Dept 2007) [The People 
proved by clear and convincing evidence that defendant’s misconduct procured the 
witness’ unavailability for trial.) 

• State v. Mason, __P3d__, 2007 WL 2051541 (Wash. 2007)  
  b. Forfeiture/Waiver under Notice-Demand Statutes 
• State v. Kent, 918 A.2d 626 (N.J.Super.A.D. 2007) [Certification of hospital employee 

who drew blood from defendant after his DUI arrest, which indicates that the blood was 
withdrawn at the request of an officer and done in a medically acceptable manner, is 
testimonial.  Lab report and toxicology worksheet generated by the State Police 
laboratory, is also testimonial.  The court reasons that there was no ongoing emergency 
when these documents were produced, and the primary purpose was only to prove past 
events (defendant’s BAC).  Acknowledging the burden this holding places on the lab 
technicians and hospital workers to appear for cross-examination, the court holds that 
“defense counsel must provide reasonable advance notice to prosecutors that they wish to 
cross-examine the authors of the documents at trial.”  Absent such notice and demand, 
the defendant will be deemed to have waived his or her constitutional right to confront 
these witnesses.  In support of this requirement, the court points to post-Crawford cases 
upholding notice-demand statutes for various business records.]; See also State v. 
Cunningham, 903 So.2d 1110 (La.2005); State v. Campbell, 719 NW2d 374 (ND 2006); 
Brooks v. Commonwealth, 49 Va.App. 155 (2006). 

 
 

 
       6. Retroactivity 
• Whorton v. Bockting, 127 S.Ct. 1173 (2007) [Applying the principles of Teague v. Lane, 

489 U.S. 288 [1989], the Supreme Court declared the rule announced in Crawford to be a 
new procedural rule that is “flatly inconsistent with the prior governing precedent” of 
Ohio v. Roberts.  The Court determines that this rule does not meet the Teague definition 
of a “watershed rule of criminal procedure,” and therefore holds Crawford does not apply 
retroactively to cases on collateral review.] 

• State v. Lewis, 2007 WL 2332966 (Tenn. 2007) [The court considers whether, post-
Whorton, the state constitution requires courts to engage in a Roberts analysis for 
nontestimonial hearsay.  It holds that such analysis is not required: “a Roberts analysis 
for nontestimonial evidence is not necessary to satisfy the state constitution's “face-to-
face” requirement and Crawford and its progeny establish appropriate guidelines. In 
summary, when hearsay evidence is nontestimonial and otherwise admissible under our 
Rules of Evidence, a separate analysis under Roberts is unnecessary under either the 
federal or state constitutions.] 

• People v. Watson, __NYS2d__, 2007 WL 26836 (NY Sup 2007) [This case, decided 
before Whorton, holds that Crawford meets both the federal retroactivity requirements of 
Teague and the state retroactivity requirements of People v. Eastman, 85 NY2d 265 
(1995).  Thus the court, anticipating the Supreme Court’s decision in Whorton, opines 
that even if the Court holds that Crawford does not apply retroactively under Teague, the 
New York Court of Appeals could require retroactive application under Eastman.  
However, the court finds that the admission of a testimonial statement here was harmless 
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error and denies the defendant’s application of post-conviction relief.] 
 

 
III. Supplemental Thoughts in the Aftermath of Crawford / Davis / Hammon 

 
1. Hearsay Exceptions 

a. Affected by Crawford: 
i. Statements against interest 

b. Unaffected by Crawford:  No confrontation clause problem if … 
i. Declarant testifies at trial 

1. Past recollection recorded 
2. Prior inconsistent statements 
3. Prior consistent statements 
4. Prior statements of identifications 
5. Prompt outcry 

a. In many jurisdictions, the declarant must testify. 
ii. Declarant already had an opportunity to cross-examine and declarant is 

unavailable 
1. E.g., former testimony exception 

iii. Defendant had forfeited his confrontation right 
1. Forfeiture by wrongdoing (witness tampering) 

iv. Statement is not testimonial 
1. Co-conspirator statements 
2. Business records: but see below 

v. Confessions and statements against interest by defendant 
c. Unsettled by Crawford: 

i. Present sense impression 
ii. Excited utterance 

iii. State of mind (?) 
1. A statement by a non-testifying declarant is admissible when not 

offered to establish the truth of the matter asserted.  (Crawford at 
59) 

iv. Statements for medical treatment 
v. Public records 

vi. Dying declarations 
1. Even though public records, dying declarations, and spontaneous 

declarations have been noted by the Supreme Court as “firmly 
rooted” hearsay exceptions as they existed at the time of the 
adopting of the Constitution in 1791, recent case law have found 
that they may be testimonial under certain circumstances. 

a. Heike v. U.S., 192 F. 83, 95 (1911):  “[Public] records are 
admissible without calling the persons who made them, and 
have been so admissible from a time anterior to the 
adoption of the Constitution.” 

b. Crawford v. Washington, 541 U.S. at 56 n.6:  Stating that 
even though several hearsay exceptions were well 
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established by 1791, there is little evidence that the 
exceptions were used to admit testimonial evidence in 
criminal cases.  “Most of the hearsay exceptions covered 
statements that by their nature were not testimonial, for 
example, business records or statements in furtherance of a 
conspiracy.”  The Court noted that the one exception to this 
is dying declarations, which was the only recognized 
hearsay exception at common law. 

c. White v. Illinois, 502 U.S. 346, 356 n. 8 (1992): Stating 
that the spontaneous declaration exception is “firmly 
rooted” and may date back to the late 17th century. 

 
2. Police Generated Records 

a. Testimonial:  If the report or affidavit goes to an essential element of the crime or 
prepared for litigation purposes, then it is considered testimonial. 

i. Certificate of mailing 
1. People v. Pacer, 6 N.Y.3d 504 (2006) 

ii. Absence of records 
1. People v. Niene, 8 Misc.3d 649 (N.Y. Co. 2005) 

iii. Blood analysis 
1. People v. Rogers, 8 A.D.3d 888 (3rd Dept 2004) 

iv. Fingerprint report 
1. People v. Hernandez, 7 Misc.3d 568 (N.Y. Co. 2005) 

v. Breath test affidavit 
1. Shiver v. Florida, 900 So.2d 615 (Fla. App. 1 Dist. 2005) 
2. Belvin v. State, 922 So.2d 1046 (Fla. App. 4 Dist. 2006) 

b. Non-Testimonial: 
i. Breathalyzer calibration reports 

1. People v. Kanhai, 8 Misc.3d 447 (Queens Co. 2005) 
ii. Notes and records of DNA analysis 

1. People v. Brown, 9 Misc.3d 420 (Sup. Ct. Queens Co. 2005) 
iii. Autopsy report 

1. People v. Durio, 7 Misc.3d 729 (Kings Co. 2005) 
c. Expert Conduit Hearsay 

i. People v. Goldstein, 6 N.Y.3d 119 (2005) 
1. The admission of prosecution’s forensic psychiatrist’s testimony 

regarding the background information upon which she relied in 
arriving at her expert opinion as to defendant’s sanity was properly 
admitted.  The court found that Crawford implicitly distinguishes 
background information upon which an expert relies to form an 
opinion from that of testimonial hearsay directed towards proof of 
defendant’s guilt or innocence.  But, the defendant’s constitutional 
right to be confronted with the witnesses against him in his murder 
prosecution was violated when that same psychiatrist recounted 
statements made to her by people who were not available for cross-
examination. 
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a. Note that the People argued that the psychiatrist’s 
testimony on background information should have been 
admitted because it was offered as the expert’s basis for her 
opinions and not to establish the truth of the matter 
asserted. 

 
3. The “Primary Purpose” Test 

a. Statements are ... testimonial when the circumstances objectively indicate that ... 
the primary purpose of the [interrogation] is to establish or prove past events 
potentially relevant to later criminal prosecution. 

i. The Davis Court in dicta opined “even when interrogation exists, it is in 
the final analysis the declarant’s statements, not the interrogator’s 
questions, that the Confrontation Clause requires us to evaluate.”  (Davis 
at 2274 n.1) 

 
4. Continued Viability of Ohio v. Roberts for Non-Testimonial Hearsay 

a. Many jurisdictions are split on whether Ohio v. Roberts is still good law.  As to 
testimonial hearsay, all courts do agree that Roberts has been clearly overruled by 
Crawford.  On the other hand, many jurisdictions still rely on Roberts to 
determine the admissibility of nontestimonial hearsay.  Those courts refer to the 
Supreme Court’s statement in Crawford that, “[w]here nontestimonial hearsay is 
at issue, it is wholly consistent with the Framers’ design to afford the States 
flexibility in their development of hearsay law – as does Roberts, and as would an 
approach that exempted such statements from Confrontation Clause scrutiny 
altogether.”  (Crawford at 68) 

i. Note that the concurring opinion in White v. Illinois does call into doubt 
the vitality of Roberts. 

b. Cases that rely on Roberts: 
i. U.S. v. Savoca, 335 F. Supp. 2d 385 (S.D.N.Y. 2004) 

ii. Horton v. Allen, 370 F.3d 75 (1st Cir. 2004) 
iii. U.S. v. McClain, 377 F.3d 219 (2 Cir. 2004) 
iv. State v. Leonard, 910 So.2d 977 (La. App. 5 Cir. 2005) 
v. People v. Menchaca, 2006 WL 2130739 (Cal. App. 1 Dist. 2006) 

c. However, in Davis, the Supreme Court suggests that Roberts is no longer 
applicable to nontestimonial hearsay: “Under Roberts, an out-of-court 
nontestimonial statement not subject to prior cross-examination could not be 
admitted without a judicial determination regarding reliability.  Under Crawford, 
on the other hand, the Confrontation Clause has no application to such statements 
and therefore permits their admission even if they lack indicia of reliability” (at 
1183).  

 
IV. Issues Left Unresolved by Davis v. Washington 
 

1. Do the principles, i.e., primary purpose, apply to police laboratory records and other 
governmental records? 

a. Is the primary purpose of police records to provide information about past crimes? 
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b. Does primary purpose apply to police records when it constitutes business 
records? 

i. Narcotics laboratory tests and breathalyzer tests are different in nature 
from driving records, which are kept in the regular course of business. 

ii. The primary purpose of a police record may change a business record 
exception into a testimonial statement subject to cross-examination. 

1. Example: Autopsy records have a dual purpose, which is to 
investigate and report deaths of unnatural origin to see if a crime 
has been committed or for medical benefit where it can provide 
insight into contagious diseases. 

 
2. How does one determine what is the “primary” purpose as opposed to a secondary 

purpose? 
a. Ad hoc, case-by-case 
b. Not addressed by the Supreme Court 
 

3. Does the White v. Illinois, 502 U.S. 346 (1992), holding that admission of excited 
utterances does not violate the right to confrontation have any validity when the utterance 
is made to a police officer? 

a. It is questionable whether White is still good law because it relies on Ohio v. 
Roberts, which has been subsequently overruled by Crawford. 

i. White has been called into doubt by both Crawford and Davis.  
ii. Reliability as an outcome is no longer the criterion under Crawford; 

reliability must now be measured by the procedural rule articulated in the 
Constitution, that is, by cross-examination. 

b. The Supreme Court in White held that it was not constitutionally required to 
produce the declarant at trial or prove that the declarant was unavailable when 
admitting testimony under the “spontaneous declaration” and “medical 
examination” exceptions to the hearsay rule.   

i. Majority Opinion (Rehnquist, J.):  The White Court did not believe the 
confrontation right was such an expansive clause whereby the 
admissibility of all out-of-court statements depended on the unavailability 
of a declarant.  On the other hand, the Court also declined to read the 
clause so narrowly as to “virtually eliminate [the Confrontation Clause’s] 
role in restrict[ing] the admission of hearsay testimony.”  The Court took 
the middle road and stated that hearsay rules and the Confrontation Clause 
“are generally designed to protect similar values” and “where proffered 
hearsay has sufficient guarantees of reliability to come within a firmly 
rooted exception to the hearsay rule, the Confrontation Clause is 
satisfied.”  Furthermore, the unavailability analysis of a declarant is only 
required when the “out-of-court statements were made in the course of a 
prior judicial proceeding.”  The Court believed that in White the “out-of-
court statements admitted in this case had substantial probative value” and 
an unavailability rule would only “have few practical benefits while 
imposing pointless litigation costs.” 
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ii. Concurring Opinion (Thomas, J. joined by Scalia, J.): The court may have 
unnecessarily confused the relationship between the right of confrontation 
and the hearsay rules of evidence. 

1. Confrontation Clause: “In all criminal prosecution, the accused 
shall enjoy the right to be confronted with the witnesses against 
him.”   

a. Definition of witness (2 N. Webster, An American 
Dictionary of the English Language): 

i. One who knows or sees anything; one personally 
present 

ii. One who gives testimony or who testifies, i.e., in 
judicial proceedings 

iii. One who makes a solemn declaration under oath, 
for the purpose of establishing or making proof of 
some fact to a court 

2. In pre-White Court cases, the Supreme Court has assumed that all 
hearsay declarants are “witnesses against” a defendant.  Justice 
Thomas states that this is an unwarranted assumption, “[n]either 
the language of the Clause nor the historical evidence appears to 
support the notion that the Confrontation Clause was intended to 
constitutionalize the hearsay rule and its exceptions.” 

3. Justice Thomas’ discussion on the Confrontation Clause: 
a. There is virtually no evidence of what the drafters intended. 
b. Strictest reading of the clause would be that the 

confrontation right only applied to those witnesses who 
appeared at trial.  But, this conflicts with our current 
recognized common law and precedent. 

c. “Ever since Ohio v. Roberts, the Court has interpreted the 
Clause to mean that hearsay may be admitted only under a 
‘firmly rooted’ exception, or if it otherwise bears 
‘particularized guarantees of trustworthiness.’  This 
analysis implies that the Confrontation Clause bars only 
unreliable hearsay... the Clause makes no distinction based 
on the reliability of the evidence presented.  Nor does it 
seem likely that the drafters of the Sixth Amendment 
intended to permit a defendant to be tried on the basis of ex 
parte affidavits found to be reliable.  Reliability is more 
properly a due process concern.” 

d. Agreed with the United States amicus brief that suggested 
that the clause should apply only to those persons who 
provide in-court testimony or its functional equivalent. 

i. But, Justice Thomas noted that this was an approach 
difficult to apply 

4. Justice Thomas suggests a possible faithful interpretation of the 
Confrontation Clause:  “[t]he federal constitutional right of 
confrontation extends to any witness who actually testifies at trial, 
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but the Confrontation Clause is implicated by extrajudicial 
statements only insofar as they are contained in formalized 
testimonial materials, such as affidavits, depositions, prior 
testimony, or confessions.” 

5. Note bene: The concurrence in White laid the foundation for 
Crawford. 

c. Lopez v. State, 888 So.2d 693 (Fla. App. 1 Dist. 2004). 
i. An excited utterance may still be testimonial when made in response to a 

police question asking what had happened at the scene of the crime.  Court 
differentiates between excited utterances made to civilians and those made 
to a person in authority for the purpose of accusing someone, which may 
constitute “bearing testimony” (even though it is not the result of 
interrogation). “A startled person who identifies a suspect in a statement to 
a police officer at the scene of a crime surely knows that the statement is a 
form of accusation that will be used against the suspect. In this situation, 
the statement does not lose its character as a testimonial statement merely 
because the declarant was excited at the time it was made.” 

ii. Note: The court’s approach in Lopez anticipated the Hammon / 
Davis opinion in so far as its finding that an excited utterance is not per 
se non-testimonial.   

1. Yet, Lopez does not make the distinction between a present 
emergency versus a past crime. 

 
4. Can there be an emergency situation about a past fact?  E.g., 911 call - “please hurry, the 

person who robbed me yesterday is walking down the block.” 
   
5. What does emergency mean? 

a. How immediate must a threat be in order to be considered an emergency?  
b. Does the word emergency for confrontation purposes have the same criteria as the 

emergency doctrine under Fourth Amendment search and seizure jurisprudence? 
i. A police officer can enter premises without a warrant under the emergency 

doctrine to 1) protect an individual in distress, b) assist victims of crimes 
that have just occurred, or c) to investigate suspicious signs of impending 
danger (Kamins, New York Search & Seizure § 4.03[3][c]). 

c. Fifth Amendment / Sixth Amendment meaning of “emergency” from New York 
v. Quarles, 467 U.S. 649 (1984) could be less immediate. 

i. Defendant was surrounded by four police officers and “there was nothing 
to suggest that any of the officers were any longer concerned for their own 
physical safety.”  However, the Supreme Court held that the “doctrinal 
underpinnings of Miranda” does not require “that it be applied in all its 
rigor to a situation in which police officers ask questions reasonably 
prompted by a concern for the public safety.”  An example of such 
“concern for the public safety” or “emergency” is when a gun is concealed 
in a supermarket with its actual whereabouts unknown, thus posing more 
than one danger to public safety: an accomplice might make use of it, a 
customer or employee might later come upon it. 
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ii. Emergency in Davis is different from what it means in Quarles. 
1. Just as “interrogation” under Miranda is different from what is 

considered “interrogation” in Crawford or Davis. 
a. Miranda v. Arizona, 384 U.S. 436, 444 (1966): “By 

custodial interrogation, we mean questioning initiated by 
law enforcement officers after a person has been taken into 
custody or otherwise deprived of his freedom of action in 
any significant way.” 

b. Crawford v. Washington, 541 U.S. 36, 53 n.4 (2004): “We 
use the term ‘interrogation’ in its colloquial, rather than any 
technical legal, sense.” 

2. Davis did cite Quarles -- not for the definition of what is an 
emergency -- but to note that it is possible to distinguish questions 
by police officers that are for safety reasons from those questions 
that elicit testimonial evidence (Davis at 2277).  

d. People v. Mitchell, 2006 WL 2423578 (Cal. App. 5 Dist. 2006) 
i. Two officers were investigating a certain area of an apartment complex 

after receiving complaints of drug activity.  They saw defendant and asked 
him some questions, but defendant ran away and officers saw him throw a 
“baggie” into the bushes.  While in pursuit of the defendant, the officers 
were advised by “a group of juveniles” to look in “the bush in the corner 
of the complex.”  Defendant argued that the admission of these statements 
was a violation of his confrontation right.  The court applied the Davis rule 
and concluded that the statements made by the juveniles to the officers 
were non-testimonial because the officers were currently in an emergency 
situation in pursuit of a defendant who was engaged in possible illegal 
activity.  Officers could not leave a weapon or illegal substance that might 
harm the public (citing Quarles) and the statements were not even elicited 
by the officers.  Furthermore, “statements are testimonial if they are 
offered to establish or prove a fact… The statements of the juveniles were 
not offered to prove the fact of the matter, but to explain the conduct and 
actions of the two officers, and the trial court so instructed the jury.”   

 
6. Is a police officer bound by a domestic violence victim’s statement that the emergency is 

over or nothing happened?  Should (s)he be so bound? 
 
7. What is considered formal enough?  Is there an articulable distinction between the 

formality in Hammon versus the formality in Davis?  Can this be described? 
 
8. Does the primary purpose test (or emergency / past fact test) apply to conversations 

between an unavailable declarant and a civilian (friend)? 
a. Does Davis / Crawford apply to conversations with civilians?  One state has 

addressed this issue (State v. Mechling) and argued that the Supreme Court in 
Davis is suggesting that the primary purpose test applies to communications made 
to civilians in the same way it is applied to law enforcement personnel. 

b. Is State v. Mechling the correct answer to this question? 
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i. State v. Mechling, 2006 WL 1805697 (W. Va. App. 2006): The facts 
imply that the victim had made an excited utterance to a neighbor because 
when law enforcement arrived on the scene, they found the victim crying 
and “really shook up.”  As to the testimony by the civilian witness, the 
court placed the issue on remand because the prior record did not reveal 
the full extent of the civilian’s interaction with the victim.  The court 
believed that “a testimonial statement is, generally, a statement that is 
made under circumstances which would lead an objective witness 
reasonably to believe that the statement would be available for use at a 
later trial.”  A way to determine this is by using the primary purpose test.  
Therefore, if the communication between the civilian and the victim were 
to address an emergency, then it would be non-testimonial.  On the other 
hand, if the statements merely relayed ‘what happened’ and was made 
after a significant lapse of time, then it would be testimonial.  The court is 
concluding that the Davis test applies to both civilians and law 
enforcement. 

1. The Mechling court came to this conclusion by referring to the 
Davis decision where the Supreme Court criticized the defendant 
for using an irrelevant English case (King v. Brasier, 168 Eng. 
Rep. 202 [1779]).  The W. Va. court inferred from the Supreme 
Court’s criticism that statements made to non-law-enforcement 
individuals may also be testimonial and also be subject to 
Confrontation Clause limitations.  “Until the U.S. Supreme Court 
holds otherwise, we interpret the Court’s remarks to imply that 
statements made to someone other than law enforcement personnel 
may also be properly characterized as testimonial.” Mechling, n.10 

a. The defendant in Davis had referred to several old English 
cases in petitioner’s brief, including King v. Brasier, to 
argue that statements made immediately after an incident 
was found to be inadmissible. In King v. Brasier, a young 
rape victim, “immediately on her coming home, told all the 
circumstances of the injury” to her mother and the King’s 
Bench found the statements to be inadmissible. In response, 
the Supreme Court stated, “[T]he case would be helpful to 
Davis if the relevant statement had been the girl’s screams 
for aid as she was being chased by her assailant. But by the 
time the victim got home, her story was an account of past 
events,” and thus King v. Brasier is entirely distinguishable 
from Davis where the victim was facing an “ongoing 
emergency.” Note bene: This may be more properly 
described as a “prompt outcry” rather than an excited 
utterance. In some jurisdictions, the declarant must testify 
in order to admit “prompt outcry” statements. See, e.g., 
People v. Romero, 4 Misc.3d 1013(A) (N.Y. City Crim. Ct. 
2004). Thus, there could be no confrontation issue. 
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2. By the Supreme Court noting that the case could have helped 
Davis if statements made to the mother was during an ongoing 
emergency, the Mechling court took this to mean that statements 
made either to law enforcement or civilians (mother in Brasier) can 
be treated the same for purposes of determining whether a 
statement is testimonial or not.  


